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CURRENT EVENTS. 





Tue Kansas Jupiciary.—Governor Martin, 
of Kansas, in his message to the Legislature, 
recommends that the constitution be amended 
by increasing the number of judges of the Su- 
preme Court from three to five, and that some- 
thing should be done to relieve the judges of 
the District Court in those districts where they 
are overworked, by shifting a part of their work 
upon the judges of those districts where there 
is not enough to do. The same thing might 
profitably be done in Missouri. Some of our 
circuit judges have more to do than they can 
do well, and others have a great deal of idle 
time on their hands. We regret to see that 
Gov. Martin did not recommend an increase 
of the salaries of the judges of the Supreme 
Court of Kansas. We believe that they get 
but $3,000 a year, which is much too little, 
although each judge is allowed a stenographic 
secretary. 





Aw Imprisonep Eprror.—Our readers will 
remember the case of Edmund Yates, editor 
of the World, one of the so-called society pa- 
pers of London. This fellow published a‘libel 
upon Lord Lonsdale, was tried for it in the 
(Queen’s Bench Division before Lord Cole- 
ridge, was convicted and sentenced to four 
months’ imprisonment. Lord Coleridge, in 
passing sentence, delivered himself of some 
very severe strictures upon that class of liter- 
ary men who pursue the vile trade of raking 
up the private lives of distinguished people 
and laying them bare to the public gaze. It 
seems that this creature had his filth bureau, 
so well organized that one lady of rank was 
employed to furnish him with scandalous items 
at a certain price. When Lord Coleridge 
passed the sentence, there went up a howl 
from the ‘‘penny dreadfuls’’ of England and 
America, and every licentious and scurvy ink- 
slinger considered it a personal attack upon 
himself. The defendant appealed upon a 
technical point. The Court of Appeal has 
now sustained Lord Coleridge, and Mr. Yates 

Vol. 20—No. 6. 





has been marched off to jail. Before going, 
he succeeded in avenging himself to some ex- 
tent by writing and printing a column which 
consisted of caricatures of the Court and its 
officers. He will now have abundant oppor- 
tunity of reflecting upon the evils of the pres- 
ent judicial system of England, the necessity 
of a reform in her penal laws, and other kin- 
dred subjects. But he enjoys the satisfaction 
of being beyond the reach of amateur poetry. 





THE State LeGisLaturEs.—A number of 
the State Legislatures are in full blast, and 
the business communities are correspondingly 
disquieted. Wehave not too much legisla- 
tion to complain of, but we have too much 
hasty, slipshod, crude, bungling and partisan 
legislation. The trouble is, that the best men 
do not go to the Legislature—they cannot af- 
ford it; and those who do go, as a general 
rule, are not atall qualified for the task they 
have assumed. Many of them are fledgeling 
lawyers, with their pin-feathers still sticking 
to them; others are crustacean farmers, in 
whose eye a silver dollar looks as big as the 
full moon. If a catalogue were made by some 
person having the leisure, of all the crude, 
cranky, visionary and corrupt schemes that 
are introduced into these bodies at every ses- 
sion, what a list the aggregate would make! 
But with all these just causes of disparage- 
ment, the average member of the Legislature 
desires sincerely to doright. The trouble is, 
he does not know how todoit. The Alabama 
Senate has just tackled the subject of option- 
dealing, and has passed a bill making it a 
felony. The bill provides that anything which 
falls short of an agreement actually to deliver 
shall constitute a violation of the statute, 
and that all contracts based on future valua- 
tions, shall be non-enforceable in the courts 
of law and equity. The bill, as drawn, may 
reach the bucket-shops, but it will not reach 
the regular exchanges; for there, as is well 
known, every contract is a formally written . 
contract to deliver, while at the same time, 
the universal understanding is that delivery. 
will not take place or be enforced. Delivery 
may be demanded‘and"enforced, and it is the 
power of enforcing delivery which enables 
manipulators to getup corners. The Arkan- 
sas Legislature is, struggling hopelessly over 
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the election of a United States Senator. In 
the Dakota Legislature a fight is going on, as 
nearly as we can get at it, about the removal 
of the capital. The Minnesota Legislature is 
wrestling with the subject of the railway trans- 
portation of grain and the grading and in- 
spection of wheat, and with the subject of 
a warehouse law and a board of warehouse 
commissioners. In Michigan a bill has been 
introduced to prohibit the levying of assess- 
ments for political purposes. Several United 
States Senators have heen elected. 





Tue Court or Crams.—Hon. Francis D. 
Drake retired the other day from his office of 
Chief Justice of the Court of Claims. He had, 
sometime since, passed the age at which he 
was entitled to retire on a full salary, being 
now seventy-four. ‘The President nominated 
Judge Richardson, a member of the Court, to 
be Chief Justice, and nominated John Davis, 
ason-in-law of Secretary Frelinghuysen, to 
the place made vacant by the promotion of 
Judge Richardson. Judge Davis is a young 
man, about thirty-five years of age, and has 
not had very extensive practice, though he is 
said to be a shrewd lawyer. The nomination 
is set down to personal favoritism, though it 
may turn out a good one. When Drake was 
appointed, he had been a Senator of the 
United States from Missouri, and had a dis- 
tinguished reputation as a lawyer. The office 
was a good enough place for an old lawyer to 
retire ; on but, as the salary is only $4.500 a 
year, we cannot understand how a young man 
of any real talent or ambition, should be will- 
ing to hang himself up for life on such a peg. 
The rule is almost universal, that when a man 
once gets into such an office, he never gets 
out of it. There is a good deal of talk that if 
Mr. Justice Bradley can be persuaded to re- 
tire before the expiration of President Arthur’s 
term, Secretary Frelinghuysen will be ap- 
pointed his successor. This would be a ri- 
diculous appointment. Frelinghuysen is a 
nice old gentleman of sixty-eight years, and 
has filled the office of Secretary of State very 
well. But he has no special reputation as a 
lawyer, and, we believe, has not been in prac- 
tice for some years. -His appointment would 
be about the worst piece of favoritism that 
could well be imagined. 





NOTES OF RECENT DECISIONS. 

Liquor License—Finding of County Court 
that a Petition Contained the Signatures of the 
Requisite Number of Property Holders not Im- 
peachable Collaterally.—We find in the Jef- 
ferson City (Mo.) Tribune, under the head of 
‘*An Important Decision,’’ a statement of a de- 
cision rendered by the Supreme Court of Mis- 
souri, the opinion being by Mr. Commissioner 
Martin, in the case of The State v. Evans, to the 
effect that, where a county court, under the 
Missouri statute, has granted to a persona 
license to sell liquor, upon a petition purport- 
ing to contain the signatures of a majority of 
the assessed tax-paying citizens of the block in 
which his saloon is situated, he cannot thereaf- 
ter be prosecuted criminally and convicted of 
selling liquor without a license, upon evidence 
that, in point of fact, his petition, upon which 
the county court granted his license, was 
not signed by the required number of as- 
sessed tax-paying citizens. The propriety 
of the decision will occur to the mind of 
every lawyer who has had any considerable 
reading. ‘The granting of the license by the 
county court was in the nature of a judgment 
pronounced by a court having jurisdiction to 
decide the application; that is, to grant it or 
to refuse it, upon the evidence presented in 
support of it, and upon such other consider- 
ations as might influence its discretion. 
Whether the petition was signed by the re- 
quisite number of citizens was not a matter 
which it had to decide as preliminary to its 
jurisdiction, but was matter of evidence on 
the merits of the application. There has 
never been a time in the history of the com- 
mon law when the decision of a tribunal of 
the most stinted jurisdiction has been subject 
to collateral impeachment on the ground that 
it decided upon insufficient evidence, or con- 
trary to the evidence presented. The only 
struggle which the books present has been 
over the question whether such a tribunal can 
create for itself a jurisdiction which has not 
been conferred upon it by the legislature, by 
falsely or erroneously reciting on its record 
the existence of a fact necessary to its juris- 
tion. 

To illustrate from a very important case: 
An action of trespass was brought against 
two magistrates for seizing and converting a 
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quantity of gunpowder and cartridges in 
the plaintiff’s vessel in the River Thames. 
Their defense was that the plaintiff’s vessel 
was not a ‘‘boat’’ within the meaning of the 
statute known as ‘‘the Bumboat Act,’’ which 
authorized the magistrates to direct the seiz- 
ure of certain materials found on ‘‘boats’’ of 
a certain description, which had been unlaw- 


‘fully procured from vessels in the Thames. 


The plaintiff offered evidence to prove that 
his craft, upon which the seizure had been 
made, was itself a ‘‘vessel,’’ and therefore not 
within the act, whereby it would appear that 
the defendant had not jurisdiction to order 
the seizure. It was held that such evidence 
was inadmissable; that the magistrate’s re- 
cord of the conviction was conclusive as to 
that fact. None of the four judges hada 
particle of doubt about the question, and one 
of them said that it would have made no dif- 
ference if the plaintiff had offered to show 
that his vessel was, in point of fact, a 74-gun 
ship. The judges all reasoned that the deci- 
sion of the magistrates as to the character of 
the boat was not the decision of a question 
necessary to their jurisdiction, but merely 
the decision, upon evidence, of a fact involved 
in their decision of the merits of the case.! 

There is, however, much room for doubt 
and-difference of opinion in the application of 
this principle. On the one hand, it would be 
contrary to all principle to retry in collateral 
proceedings the merits of causes tried and 
decided by the mostinferior jurisdiction. On 
the other hand, it is intolerable that an infe- 
rior officer can usurp a jurisdiction which he 
does not possess, by falsely deciding a ques- 
tion of fact which is preliminary to his right 
to proceed at all. 





Bait rw Capitat Cases—Sickness of Pris- 
oner when a Ground for.—From far-off Alas- 
ka comes a very sound decision on this sub- 
ject, in which it would seem that the judge 
had to proceed without the aid of books ; but, 
being a learned lawyer, he reached unques- 
tionably the right result. A prisoner held 
for murder asked for bail on the ground 
(among others) of sickness, and presented a 
certificate of a surgeon of the United States 


1 Britain v. Kinnaird, 1 Brod. &,B. 4382. 





navy that he was suffering from a serious dis- 
ease, accompanied with derangement of the 
heart’s action and much constitutional debil- 
ity. McAllister, J., to whom the application 
was made, refused it, and gave the following 
reasons for so doing: 


‘“*There is undoubtedly evidence before the 
court to the effect that the prisoner is suffering 
from a painful disease, and that his confinement 
may have increased it; it is also probable, and, no 
doubt, this disease, and the confinement he has 
undergone, may have weakened him somewhat; 
but there is no evidence that the prisoner is in 
such a condition, either of body or mind, that the 
court should look upon this as an exceptional 
case. As I before remarked, the question pre- 
sented is a serious one, and not free from difficul- 
ty; and if the evidence before me had sustained 
the allegations in the petition, and it had been 
shown to my satisfaction that the prisoner was in 
such a physical condition that further confine- 
ment might seriously affect him in body and 
mind, and possibly bring about his death, I would 
unhesitatingly grant the prayer of the petitioner, 
and admit the prisoner to bail; but, from the evi- 
dence before me in support of this allegation, and 
from my own knowledge of the physical and men- 
tal condition of the prisoner, I am of the opinion 
that, under the circumstances, this said prisoner, 
Charles Kie, has neither been confined an unrea- 
sonable time awaiting trial, nor is he at the present 
time in such a condition, either physically or 
mentally, as to cause the court to exercise its 
power under the statute, and admit him to bail.” ! 


This is unquestionably in accordance with 
the best authorities. Slight, or even consid- 
erable, sickness, is not sufficient, since there 
are few persons whose health will not be in- 
juriously affected by confinement. There 
must be strong grounds for apprehending a 
fatal result,or permanentimpairment of health.” 
Moreover, as a general rule, the trouble 
must be a present indisposition, arising from 
the confinement; a distemper incident to the 
family will not do;* and there is good au- 
thority, aside from the above decision of Mc- 
Allister, J., for rejecting such an application 
on the ground of ‘‘heart disease.’’* It 


1 United States v. Kie, 4 W. C. Rep. 553. 

2 Harvey of Comb’s Case, 10 Mod. 334; Kirk’s Case, 
5 Mod. 454; Ex parte Pattison, 56 Miss. 161. Compare 
Lester v. State, 33 Ga. 192; People v. Cole, 6 Park. Cr. 
R. 695, 701; Archer’s Case, 6 Gratt. 705. The Texas 
statute admits a prisoner to bail, in cases otherwise not 
bailable, ‘“‘when it appears that any species of conjine- 
ment will endanger his life.” Pasch. Dig. Tex. Stat. 
Art. 2609. See Thomas vy. State, 4 Tex. 6. 

3 Rex v. Wyndham, 1 Strange, 2, 4. 

4 Lester v. State, 33 Ga. 192. 
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should be added, however, that where there 


are other circumstances which, justly or un- — 


justly, incline the scales in the prisoner’s fav- 
or, the fact that he is suffering from illness 
produced by his confinement, may operate to 
turn the scales in his favor.°* 





RIGHTS OF STREET CAR PLATFORM 
PASSENGERS. 


§1. Preliminary. 
§ 2. Foundation of Governing Principles. 
§ 3. Passenger Must Exercise Care. 
§ 4. Less Care Required than on Train Drawn by 
Locomotive. 
§5. When not Negligence. 
§ 6. Illustrations, 
(a.) Riding on Platform from Necessity — No 
Room Inside. 
(b.) No Vacant Seats, but Ample Standing Room. 
§ 7. When Negligence. 
§ 8. Rules Against Riding on Platform. 


§ 1. Preliminar,.—Whether it is such con- 
tributory negligence for a passenger to ride 
upon the platform of a street car, as will pre- 
clude a recovery, in case of injury, is the 
purpose of this article to consider. 

§ 2. Foundation of the Governing Princi- 
ples.—All the well considered cases lay down 
the rule, without exception, that a plaintiff 
can not recover for damages he may sustain, 
when his own want of ordinary care, contrib- 
uted directly towards it, however great or 
extreme may have been the negligence on the 
part of the plaintiff.1_ This is a familiar doc- 
trine of the law of negligence, and founded 
upon the plainest principles of reason and 
justice. That every individual is held to the 
consequences of his own acts, is but another 
statement of the doctrine. 

In every situation, individuals are required 
to exercise that care and diligence which men 
of prudence usually exert to avoid injury. 
But what is such ordinary care is a varying 
circumstance, and always measured, by the 
risk to be avoided. It is not absolute, but 


5 Rex v. Ailesbury, Comb, 421; s. c.,1 Salk. 103; 
Holt, 84; United States v. Jones, 3 Wash. C. C. 224. It 
is feared that there were such circumstances in 
Semme’s Case, 11 Leigh (Va.) 665, though they do not 
appear in the report. 


1 See note of Mr. Redfield to McClurg’s case in 2 Am. 
Ry. Cases, 552; s. C. 56 Pa. St. 294. “ 





depends upon the existence of the accompa- 
nying facts of each particular case.” 

§ 3. Passenger. Must Exercise Care.—There- 
fore, in determining the question whether a 
plaintiff acted negligently in riding upon a 
street-car platform, the test alwaysis: Under 
the circumstances, would an ordinarily pru- 
dent person have done likewise? It is never 
required that the passenger shall exercise ex- 
extraordinary vigilance and be constantly 
on the alert in anticipation of injury. 
He has a right to assume that the carrier will 
be reasonably diligent and careful in dis- 
charging his duty to the public. The con- 
trary rule would render this mode of travel 
extremely hazardous only to the exceedingly 
vigilant. 

§ 4. Less Care Required than on Train 
Drawn by Locomotive.—The degree of care 
to be exercised in riding upon a railway 
train drawn by locomotive power, is much 
greater to constitute it ‘‘ordinary’’ than that 
required in riding upon street-railroad cars, 
drawn by horse power.® ‘The reason for the 
distinction is obvious. The highest speed of 
a horse car is comparatively very moderate 
and easily controlled. It can be stopped in 
a moment by means of the voice, reins and 
brake.* It is a matter of common knowledge 
that transportation by steam is attended, 
even under the strictest vigilance, with much 
greater danger. A person standing upon a 
car platform, when the train is in motion, 
without a justifying necessity, places himself 
in an unprotected and exposed situation, and 
almost precludes the idea that due care can 
be exercised under such circumstances.° 

§ 5. When not Negligence.—It is a well 
established principle that the mere fact of rid- 
ing upon a street car platform is not conclusive 
evidence of negligence. The courts have 


2 See Hon. 8.D. Thompson’s Article on Contributory 
Negligence, 5 Southern Law Review, (N.S.) 843; 
North. Cent. R. Co. v. Price, 29 Md. 420; Lyneh v. 
Nurdin, 1 Q. B. 36. 

3 Thompson on Carriers of Passengers. 444, § 6. 

4 Meesel vy. Lynn & Boston R. Co. 8 Allen, (Mass.) 
234. 
5 Gavett v. Manchester & Lawrence R. Co., 16 Gray, 
(Mass.) 501. 

6 Nolan v. Brooklyn City R. Co., 87 N. Y. 63; Ger- 
mantown Pass. R. Co. v. Walling, 97 Pa. St. 55; s. c, 2 
Am. & Eng. R. Co. cases, 20 with note; Maguire v. 
Middlesex R. Co., 115 Mass. 239; Burns v. Bellefount- 
aine R. Co, of St. Louis, 50 Mo. 13; 13th & 15th St. 
Pass. R. Co. v. Boudrou, 92 Pa. St. (11 Norris) 475: 
s. Cc. 37 Am. Rep. 767. with note. 711. 
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been uniform in promulgating this rule. The 
public have always regarded the platform as 


asafe place. Street-car companies, also, , 


view it in the same light. They give the 
public to understand that it is a safe place, 
and habitually stop their cars for passengers, 
and invite them to get on as long as there is 
standing room, either in the car, upon the 
platform, or upon the steps. Therefore, for 
a court to declare that the mere fact of rid- 
ing upon the platform is such contributory 
negligence as will defeat an action, in case of 


injury, would be to announce a rule without 


sound reason to support it. 
§ 6. Illustration.—(a). Riding upon Plat- 


form from Necessity.—No room Inside the 


Car.—The cases afford many illustrations of 
this principle. Thus, riding upon the plat- 
form from necessity, when the car is full, 
and the passenger exercises due care while in 
such position, has never been held to be an 
act of negligence,’ especially if the conduc- 
tor receives the passenger’s fare.* And it 
was held in a well-considered case, that 
standing upon the steps leading up to the 
platform, when itis the only available place 
for the passenger, and while in this situation, 
he takes every precaution to avoid injury, is 
not such negligence on his part as will justify 
the court in taking the case from the jury.” 


7Hadencamp v. The Second Avenue R.Co.,1 Sweeney, 
(N. Y. Super. Ct.) 490; Sheridan v. The Brooklyn & 
N. R. L., 36 N. Y. 39; Clark v. Eighth Ave. R. Co. 36 
N. Y. 135; s. c. 32 Barb. 657. 

8 Augusta & Summerville R. Co. v. Renz, 55 Ga. 126; 
Germantown Passenger R. Co. v. Walling, 97 Pa. St. 
55. In Ginna v. The Second Avenue R. Co., 67 N. Y. 
596, the court held that whena street railroad car is 
so crowded that one taking passage can not enter it 
without great and unreasonable discomfort to himself 
and to prior occupants of the car, and the conductor 
consents to and does accept from him the usual fare, 
without insisting upon his findinga plate within the 
ear, and while riding upon the platform, he is thrown 
off and injured by the negligence of the company, the 
fact that he was standing upon the platform does not 
of itself constitute contributory negligence, but is a 
question for the jury. The same doctrine has been 
held to apply where plaintiff was injured while stand- 
ing on the steps of a sleigh, caused by collision 
with another sleigh, the sleigh being full, and it was 
the custom of defendant to allow persons to ride in that 
manner and collect the usual fare from them. Spooner 
v. Brooklyn City R. Co., 54 N. Y. 230. 

9 In Huelsenkamp, 2 Citizens R. Co., 34 Mo. 45 (1863) 
8. C. 87 Mo 5387 (1866) ; the car was entirely filled on the 
inside and on the platforms, and on the steps lead- 
ing down from the platform’. Deceased was standing 
on a step, and holding on to the iron railing of the 
window of the car, having his body leaning out later- 
ally some distance from the car, and while in that 








(b). No Vacant Seats in the Car, but 
Standing Room.—Passengers are not to be 
deemed guilty of contributory negligence for 
the mere standing on the platform, when 


' there are no vacant seats within the car.” 


Street car companies have the right to carry 
passengers there, and whether it is such neg- 
ligence as will preclude a recovery, in case of 
injury, is always a question for the jury." 
And where a passenger is struck by the pole 
of the following car, while riding on the rear 
platform, his positon is a condition, and not 
a cause of the injury.” 


position, in passing another car which was stationary 
upon a “turn-out,” the cars came so near together, that 
the body of deceased Was crushed between them so 
that he died almost immediately. The accident oc- 
curred after dark. Deceased was told by a passenger 
that he had better get in farther or get off the car. 
The cars were not so close together but that the mov- 
ing car could have passed without striking the stand- 
ing car. Wagner, J.,in speaking for the court, ob- 
served: ‘The position in which deceased placed him- 
self was perhaps unsafe, but it was not prohibited; 
and the evidence further shows, that owing to the 
crowded state of the cars, there was no other place he 
could take. Had there been any objection to carrying 
him in that manner, it would have been competent 
for the company or its employees to have put him off 
the car; but not having done so, they were bound to 
earry him with skill, prudence and care. There is 
nothing to show that he failed to exercise ordinary 
prudence and care. He might, in all probability have 
avoided the catastrophe by being on the alert and exer- 
cising extraordinary vigilance, but such was not re- 
quired of him.” 


10 Maguire v. Middlesex R. Co., 115 Mass. 239; Willis 
v. Long Island R. Co., 34 N. Y. 670. In Nolan v. 
Brooklyn City & N. R. Co., 87 N. Y. 638, plaintiff took 
passage upon one of defendants street cars. There 
were no vacant seats inside, but, as he was smoking, 
he rode upon the front platform, the evidence being 
that it was the custom of the line to permit no smoking 
elsewhere, but to permit it by passengers riding on the 
front platform. While thus riding, he was injured by 
being thrown off through the negligence of the driver. 
Tn affirming the judgment of the court below in favor of 
plaintiff, it was held, that the evidence was sufficient 
to justify the submission to the jury, of the question of 
contributory negligence of the plaintiff; and that un- 
der the proof of that case it was NOT negligence per se 
to ride upon the platform. 


1 In Burns v. The Bellefontaine R. Co. of St. Louis, 
50 Mo. 189 (1872), plaintiff was on front platform and 
there was room inside. This was held not to be negli- 
gence per se. A street R. Co. has the right to carry 
passengers on the platforms, and if a passenger be in- 
jured while standing there, without objection by the 
company’s agent, whether the injury was with his con- 
tributory nébligence is for the jury to decide. S. c. re- 
ported in full in Thomp. on Car. of Pass. p. 441. But 
see, v. Anderson R. Co., 2 Mackey, 137; s. c., 15 Rep. 
330, referred to in n. 17. 

2 Thirteenth & Fifteenth St. Pass. R. v. Boudron, 92 
Pa. St. (11 Norris) 475; s.c.37 Am. Rep. 707, (with 
note p. 710-713). 
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§ 7. When Negligence.—But riding upon a 
street car platform may become negligence 
and defeat the action for the injury, yet ac- 
curately speaking, the contributory negli- 
gence is not wholly due to the plaintiff’s 
presence upon the platform, but rather to the 
exposed and dangerous position, in which he, 
without a justifying necessity, places himself. 
Thus, if a passenger sits on the steps of the 
front platform, contrary to the rules of the 
road and the warning of the conductor, with- 
out making an effort to secure himself by 
holding on to the railing, he is guilty of such 
contributory negligence as will justify a non- 
suit.% So a passenger sitting on the driving 
bar of the front platform by invitation of the 
company’s servant," or standing on the ex- 
treme edge of the rear platform without hold- 
ing on,” or on the front platform, leaning 
his back against the car window, with one 
foot on the iron hand-loop of the dash-rail,! 
is guilty of contributory negligence. 

And it has been held that remaining on the 
platform—the seats being all taken—when 


13 Wills v. Lynn & Boston R. Co.,129 Mass. 351 
(1880) ; Solomon v. Cent. etc. R. Co., 1 Sweeney, (N. Y. 
Superior Ct. Rept.) 298. 

14 In Downey v. Hendrie, 46 Mich. 498 (1881), plaint- 
iff was sitting on the driving bar of front platform of 
street car by invitation of driver, from which position 
he fell and was injured. There was abundance of un- 
occupied seating-room inside the car. Here it was 
urged that plaintiff was invited to ride on the front 
platform by the servant of the company, and 
that consequently defendant was estopped from 
setting up the occupation of plaintiff’s position 
as contributory negligence. The court conceded 
that to bearule of law; “but the rule is plainly 
not one of universal application.” ‘Regard must be 
had,” said the court, “‘to the passenger’s capacity to 
look out for himself; to the opportunity there may be 
to get asafer position; to the distinctness, certainty 
and extent or degree of the peril, and so on.” * * * 
“*May the ordinary passenger, with his eyes open and 
with abundant accomodations before him which are 
safe, accept an invitation from the carrier to ride on 
the cow-catcher, and then, if injury arises from it, be 
allowed to set up the invitation as a legal answer to the 
charge of contributory negligence? To conclude that 
he might, would be to permit a person of full capacity 
to exempt himself from the duty and responsibility 
appertaining to him as a moral being, andin substance 
to stultify himself in order to cast a liability on anoth- 
er.” “Judges can not denude themselves of the 
knowledge of the incidents of railway traveling 
which is common to us all.”’ Siner v. Great W. R. Co., 
L. R. 4 Ex. 123; Dublin, Wicklow & Wexford R. Co. 
v. Slattery, 3 App. Cas. 1155; 24 Eng. 713; Lake S. & M. 
8. R. Co. y. Miller, 25 Mich. 274. 

148 Ward v. Central Park R. Co., 33 N. Y. 392; 8. c., 11 
Abb. Prac. Rep. (N. 8.) 411; s. c. 42 How. Prac. 289. 

16 Heckrott vy. The Buffalo St. R. Co., Superior Ct. of 
Buffalo, N. Y., Nov. 1883, 13 Am. Law Record 295. 





there is ample standing room inside, and 
straps pendant from the roof of the car for 
the passenger to hold by, is conclusive evi- 
dence of negligence.” But this must be re- 
ceived as doubtful authority. It is certainly 
contrary to the weight of the decisions. 

§ 8. Rules against Riding on Platform.—It 
is proper for a street car company to make 
reasonable regulations for the safety of pas- 
sengers. <A rule prohibiting passengers from 
riding on the front platform is a reasonable 
regulation, and one who knowingly violates 
it, without some reasonable excuse on neces- 
sity, can not be said to be free from negli- 
gence if the act contributed to the injury.” 

Eugene McQuItun. 

St. Louis, Mo. 








LIABILITY OF MUNICIPAL CORPORATIONS 
FOR OBJECTS IN ‘STREETS WHICH 
FRIGHTEN HORSES. 





AGNEW v. CORUNNA.* 





Supreme Court of Michigan, Jan. 7, 1885. 


A city is not liable under the statute for damages 
caused by the running away of a horse, frightened by 
a large bowlder, which has been taken from the bed of 
a street, and left for four or five days on one side 
thereof, until it could be removed by a private party, 
to whom it had been given for building purposes. 
The statutory remedy is confined to cases where the 
want of repair is the immediate cause of the injury; 
and allowing things which are no part of a highway to 
stand in it temporarily, can not be treated as putting 
out of repair, which must relate to the way itself, and 
not to things disconnected from it. 


Error to Shiawassee. 

A. M. McBride, for plaintiff and appellant; Wil- 
liam A. Fraser, (Hugh McCurdy, of counsel,) for 
defendant. 

CAMPBELL, J., delivered the opinion of the 
court: 

Plaintiff sued defendant for damage to a horse 


17 In Andrews v. R. Co., 2 Mackey’s Rep. (S. C. Dist. 
Columbia) 137; s. c., 15 Reporter, 330, the plaintiff was 
about to enter the car, from the rear, to put his fare in 
the box, it being a “bob-tail;’’ he had one foot on the 
platform and the other in the door in the car, when on 
turning a corner, the car “produced a jar,” and he was 
thrown off and seriously injured. He had sufficient 
time to pass on the inside of the car. The seats were 
all taken, but there was ample standing room. This 
was held negligence per se. 

18 Willis v. Lynn & Boston R. Co., 129 Mass. 351 
(1880) ; Baltimore Cy. Pasg. Ry. v. Wilkinson, 30 Md. 
224. 


*S. c. 21 N. W. Rep. 817. 
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and buggy, relying on the statute which provides 
a recovery of damages for injuries arising by rea- 
son of streets being out of repair. Judgment went 
for defendant. The accident occurred while 
plaintiff’s son was driving through the streets of 
Corunna during the day-time, and is claimed to 
have been the result of his horse becoming fright- 
ened by seeing a large stone standing in the high- 
way, between the track usually traveled in the 
middle of it and the gutter at one side. He did 
not pass by it on this occasion, and it is insisted 
that while passing along the road in the next 
block, and beyond a street-crossing, the horse saw 
the stone, which was beyond the other side of the 
crossing, and turned up the side street and upset 
the buggy. There was a good deal of testimony 
on the disputed question whether the horse was 
really frightened at all, and whether the mischief 
did not come from an entirely different cause. 
There was also testimony bearing upon the fitness 
of the driver and his management in driving, as 
well as upon the other questions which were sup- 
posed to bear on corporate fault. The stone in 
question was a bowlder, of some four feet in diam- 
eter, which had theretofore lain in the road-bed, 
just coming to the surface, but not making any 
difficulty in passage. It was thought best, how- 
ever, to remove it from its place, and make the 
road-bed of the ordinary material. Accordingly, 
the stone was dug up and moved away from the 
track towards the side of the road, and left stand- 
ing ready for removal, held in place by placing 
smaller stones under it. The city highway offi- 
cials were about to carry it off, when a person 
who desired it for building purposes asked for it, 
and was given the privilege of taking and appro- 
priating it. Before he removed it this accident 
happened. The testimony does not fix definitely 
the precise time during which the stone lay there 
after it was dug up, but varies from two or three 
days to four or five. There is no testimony that 
the road was out of repair, or that any of the dam- 
age claimed arose from defects in the track used 
by plaintiff’s buggy. 


The court below left the question to the jury as 
to the cause of the accident and the failure in duty 
of the corporation, to remove the stone within a 
reasonable time, as well as the further question 
whether the stone in its place was caleulated to 
frighten horses, and whether the driver was at 
fault himself. The jury gave a general verdict, 
and the grounds of it do not appear. It is claimed 
by defendant, in the outset, that the statutory 
remedy is confined to cases where the want of re- 
pair is the immediate cause of the injury, as 
where there are obstructions or defects in a road- 
way or bridge, where the vehicle in passing over 
it encounters the mischief complained of. And it 
is also claimed that allowing things which are no 
part of a highway, to stand in it temporarily, can 
not be treated as putting out of repair, which 
must relate to the way itself, and not to things 
disconnected from it. This construction of the 





statute is the natural and correct one. The statut® 
does not seem to be aimed at indirect and remote 
mischiefs, but to those which follow from a direct 
injury caused by the want of repair. A similar 
question has come up in Massachusetts several 
times as to the law relating to injuries from things 
which did not obstruct passage, and it was held 
that where the damage was consequential, not on 
the effect of a want of repair, but upon fright 
caused to a horse which ran away and damaged 
the vehicle or persons he was drawing, or other 
analogous cases, it did not come within the rule, 
and the municipality was not liable. Cook v. 
Montague, 115 Mass. 571; Bemis v. Arlington, 114 
Mass. 507; Cook v. Charlestown, 98 Mass. 80; 
Kingsbury v. Dedham, 13 Allen, 186; Keith v. 
Easton, 2 Allen, 532. 

The road itself was not out of repair. It was in 
good order and passable. If the stone had any- 
thing to do with the action of the horse and dam- 
age to the buggy,it was by frightening the 
animal, and not by hurting or impeding him. But 
if it is admitted, and the court below allowed the 
jury so to assume, that a city is liable for leaving 
or allowing in its streets that which is dangerous 
by reason of its tendency to frighten passing 
teams, the question arises how far this record pre- 
sents such a case. It will not do to apply 
any far-fetched and unreasonable rule in 
such cases. It was held in the case of Ma- 
comber v. Nichols, 34 Mich. 312, that a steam- 
engine which, according to every-day experience, 
is always a cause of terror to horses unused to 
meeting it in a highway, was nevertheless not, in 
law or in fact, an unlawful article to propel or 
draw there. Anda similar rule was applied in 
Gilbert v. Flint & P. M. R. Co., 51 Mich. 488, s. c. 
16 N. W. Rep. 868, to box cars. 

It is customary in all towns to allow ditches to 
be dug, and building materials of all kinds and 
colors to be piled up and kept for considerable 
periods in the body of the street. In many, if not 
in most, places, the right to do this can only be 
had by license from the corporation, and it cannot 
be claimed that such a license can be granted to 
do a wrong or create a nuisance. Such stones as 
that described are often used for building purpose, 
and left in the street like other building materials, 
and sometimes broken up for use, or sawed for 
use. It does not seen reasonable to hold that such 
things can be allowed to await the convenience of 
a person who wishes to use them near by, and yet 
not await removal somewhere else. If this stone 
had been hauled to the place it occupied, in or- 
der to be used for building purposes, and left 
there for a considerable time, no one wodld think 
of regarding it as an actionable grievance. The 
use of streets for such purposes is too common to 
justify the owners of horses to assume it will not 
be allowed, and they should be prepared to 
guard against their animals’ freaks and fears of 
such ordinary appearances. The stone, as is not 
disputed, was lawfully put there in the first place 
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in the course of street repairs. If it was the duty 
of the city to see that it was not left there indef- 
initely, it was equally its right to sell or give it 
away, and having done so, it could take no steps 
to interfere, unless, at the worst, the purchaser or 
donee delayed so long as to make it unreasonable 
to wait any longer for him. It could not be re- 
sponsible for any delay which was not unreason- 
able. 

As this case went to the jury and as it was ar- 
gued here, the plaintiff cannot make out error un- 
less it was illegal absolutely to leave this stone 
where it was left any longer than was necessary to 
remove it. ‘The court was called on to say that it 
was a nuisance in itself. This was refused, but it 

yas left to the jury to determine whether it was or 
not, and also to determine whether it was allowed 
to remain a. unreasonable time. It is difficult to 
see how the court could have gone further without 
imposing duties and liabilities on municipalities 
which would be ruinous. These are the only 
questions which it is important to consider. The 
judgment should to be affirmed. 

(The other justices concurred.) 


NOTE.—It will be perceived that the principal case 
follows the doctrine which obtains in Massachusetts, 
upon the point in judgment. In that State, a statute 
requiring towns to keep their ways safe and conven- 
ient for travellers, does not extend so far as to oblige 
the overseers of highways to remove objects from the 
limits of the highway, which have a tendency to 
frighten horses, but which are not otherwise defects 
therein,! as a large vehicle used as a daguerrean 
saloon;? or a dead horse;* or a pile of gravel;4 or a 
bright stone;5 or some large stones partly concealed by 
high grass.6 But where the horse took fright at a red 
watering trough, shied, and ran the carriage intoa 
hole in the highway, inflicting damage, the case was 
ordered to stand for trial.’ But the prevailing doc- 
trine is contrary to that which obtains in Massachu- 
setts, and to that which the Supreme Court of Michi- 
gan has declared in the principal case. That doctrine 
is, that if the town, city, or other public corporation 
charged by law with the care of highways, permit 
objects to remain therein, which, from their nature 
have a tendency to frighten horses of ordimarv gentle- 
ness and docility, and the horse of a travetier, himself 
in the exercise of due care, takes fright at such an 
object and runs, and, notwithstanding due efforts to 
restrain him on the part of his driver, damages ensue, 
the corporation must pay such damages.8 Such an 
object is a nuisance which the town or city is bound to 
remove; but, in order to charge it with liability for 


1 Keith v. Easton, 2 Allen, 552. 

2 Ibid. 

8 Cook v. Charleston, 13 Allen, 190, note; 98 Mass. 80; 
Contra, Chicago v. Hoy, 75 Il. 305. 

4 Kingsbury v. Dedham, 13 Allen, 186. 

5 Cook v. Montague, 115 Mass. 571. 

6 Bemis v. Arlington, 114 Mass. 507. 

7 Cushing v. Bedford, (Sup. Jud. Ct. Mass. 1878), 6 Re- 
porter, 718. 

8 Young v. New Haven, 39 Conn. 435; Ayer v. Norwich, 
39 Conn. 376; Dimock v. Suffield, 30 Conn. 129; Morse v. 
Richmond, 41 Vt. 435; Foshay v. Glen Haven, 25 Wis. 238; 
Kelly v. Fond du Lac, 31 Wis. 179; Card v. El'sworth, 65 
Me. 547; Winship v. Enfield, 42 N. H. 197; Chamberlain v. 
Enfield, 43 N. H. 356; Chicago v. Hoy,75 Ll. 530; Merrill 
v. Hampden, 26 Me. 234. 


, 





neglecting to do so, the character of the object should 
be such as to make the danger obvious and the duty of 
the corporation clear. Whether such an object, 
in any particular case, amounts to such a nuisance, is 
a question for the jury to determine, upon a consider- 
ation of the character of the object, its situation, the 
amount of travel on the highway, and all other cir- 
cumstances.!0 Moreover, the driver, if his horse is 
“not entirely gentle, but somewhat timid and inclined 
to shy,”’ is bound to use more than ordinary caution in 
passing such an object, in order to entitle himself to 
redress against the town for the injuries received." If, 
after the taking fright of the horse at such an object, 
the driver is wanting in prudent management, dam- 
ages can not be recovered.!2 But the driver is held to 
no more care than a person of ordinary prudence and 
discretion would exercise, if placed in similar cireum- 
stances, and exposed toalike danger, making due 
allowance for the alarm into which he is thrown by the 
happening of the accident. This doctrine has been 
applied where the object at which the horse took 
fright, consisted of bales of hay piled on the margin of 
the highway; a pigsty projecting into the highway, 
occupied by five swine; a hollow, burnt and black- 
ened log, lying by the side of the travelled part of the 
highway ;!6 a “‘pitch-hole” in the highway, through 
which the traveller attempted to drive; a large rock 
n the travelled path; a pile of lumber;!® ora dead 
horse negligently left lying in the street by the city au- 
thorities.° Buta wagon turned up edgewise outside 
the travelled track is not such an object.2! “An illegal 
use of the highway by men, animals, vehicles, engines, 
or any other object, while movable and actually being 
moved by human will and direction, and neither fixed 
to, nor resting on, nor remaining in one position, nor 
confined within any particular space, within the limits 
of the highway, will not render the town liable for 
damages occasioned by horses taking fright, at the ap- 
pearances presented by, or the sounds and scents 
emitted from, such objects. It would be quite difficult 
for towns, whatever powers they possessed, or how- 
ever diligent they might be, to guard against annoy- 
ances of so shifting and temporary a nature.” The 
“obstruction” contemplated by the statute of Maine is, 
in general, one from or by reason of mere matter.2 
Thus, a traveller’s horse took fright at a large number 
of boys sliding down hill on the highway with their 
hand-sleds. He could not recover damages against 
the town, for this was not within the statute.24 A 
countryman brought a large evergreen tree to town 
for sale. It stood upright in his wagon. He halted 


9 Dimock v. Suffield, 30 Conn. 129; Ayer v. Norwich, 39 
Conn. 376; Card v. Ellsworth, 65 Me. 547; Nichols v. 
Athens, 66 Me. 402. 

10 Ayer v. Norwich, 39 Conn. 376: Winship v. Enfield, 42 
N. H. 197; Chamberlain v. Enfield, 43 N. H. 356. 

ll Dimock v. Suffield, 30 Conn. 129. 

12 Brooks v. Petersham, 16 Gray, 181. 

13 Brooks v. Petersham, 16 Gray, 181. 

14 Morse v. Richmond, 41 Vt. 435. 

15 Bartlett v. Hookset, 48 N. H. 18. 

16 Foshaw v. Glen Haven, 25 Wis. 288. 

17 Kelly v. Fond du Lac, 31 Wis. 179. 

18 Card v. Ellsworth, 65 Me. 547. 

19 Winship v. Enfield, 42 N. H. 197; Chamberlain vy. En- 
field, 43 N. H. 356. > 

20 Chicago v. Hoy, 75 Ill. 530. Contra, under the Mas- 
sachusetts rule, Cook v. Charlestown, 13 Allen, 190, note; 
98 Mass. 80. 

21 Nichols v. Athens, 66 Me. 402, the question having 
been referred to the court as one both of fact and of 
law. 

22 Smith, J., in Bartlett v. Honkset, 48 N. H. 18. 

23 Davis v. Bangor, 42 Me. 522. 

2% Ray v. Manchester, 46 N. H. 59. 
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his wagon on the side of a bridge, waiting for a 
purchaser, and while so standing, the horse of a trav- 
eller took fright at the object, and damage ensued. 
The town was not liable. Moreover, there will be no 
liability, ifthe particular object has remained in the 
highway so short a time that the town has not hada 
reasonable opportunity to remove it;%6 nor, if the plac- 
ing or continuing ofthe object upon the highway was, 
under all the circumstances of the case, a reasonable 
and proper use of the highway.” 


REMOVAL OF CAUSES—JURISDICTION OF 
U.S, CIRCUIT COURT. 





THAYER vy. LIFE ASSOCIATION OF AMERICA. 





Supreme Court of the United States, January 5, 
1885. 


Residence of trustees must appear.—Two citizens of 
West Virginia conveyed to a trustee certain real prop- 
erty in that State, to secure the payment of notes ex- 
ecuted by them to a Missouri corporation, which was 
subsequently dissolved, and its assets placed in the 
hands of a citizen of the latter State. Upon default in 
the payment of the notes, the trustee, under authority 
given by the deed, advertised the property for sale. 
The grantors thereupon instituted a suit in equity in 
one of the courts of West Virginia to enjoin the sale, 
making the trustee, the Missouri corporation, and the 
person who held its assets, defendants. Upon the joint 
petition of that corporation and the defendant holding 
its assets, the cause was removed to the Circuit Court 
of the United States, and was there finally determined: 
Held, That since the trustee was an indispensable 
party, his citizenship was materia] in determining the 
jurisdiction of the Circuit Court; and as that was not 
averred, and did not otherwise affirmatively appear to 
be suvh as gave the right of removal, the decree must 
be reversed and the cause remanded to the State court. 


Mr. JusTicE HARLAN delivered the opinion of 
the court: 

By a duly recorded deed of August 22, 1872, Otis 
A. Thayer and William T. Thayer conveyed to 
Edward B. Knight certain real estate in Kanawha 
County, State of West Virginia, in trust, to secure 
the payment of several notes executed by the 
grantors to the Life Association of America, a cor- 
poration created and organized under the laws of 
the State of Missouri. The deed was upon the 
condition that if the notes were paid at maturity, 
and the covenants therein contained were kept 
and performed, the property should be released ; 
but if the notes, or any of them, were not paid as 


stipulated, or if said covenants were not fully kept. 


then the deed should remain in full foree, with 
the right in the trustee to take immediate posses- 
sion of the property; that, after such default, the 
grantors and their heirs and assigns should hold 
the premises conveyed as tenants only of the trus- 
tee from month to month, and the latter might 
procee@ to sell the property, at public auction, to 


25 Davis v. Bangor, 42 Me. 522. 
26 Bartlett v. Hookset,48 N. H. 18. 
27 Jbid; Chamberlain v. Enfield, 43 N.H.356. 





the highest bidder, on the terms and conditions 
prescribed by the laws of the State, first giving 
twenty days’ notice of the time, terms, place of 
sale, and the property to be sold, by advertise- 
ment in some newspaper; upon such sale to exe- 
cute and deliver a deed in fee simple of the prop- 
erty sold; receive the proceeds of sale, out of 
which shall be paid, first, the cost and expenses of 
the trust; next, all amounts expended as aforesaid, 
for taxes and other purposes, with interest, as 
above mentioned; and then, the amount that may 
remain unpaid on the notes. The deed also pro- 
vided that any failure to pay the notes at their 
respective maturities, or to keep its covenant, 
should cause all of the notes to become and be 
considered due and payable for the purpose of the 
trust, at the time of such default. 

Knight, the trustee, under the authority given 

by the deed, having advertised the property for 
sale on the 25th of April thereafter, at public auc- 
tion, to the highest bidder, for the purpose of sat- 
isfying the debt secured by it to the Life Associa- 
tion of America, this suit was commenced in the 
Circuit Court of Kanawha County, West Virginia, 
by the grantors in the deed of trust, against The 
Life Association of America, Wm. 8. Relfe, Su- 
perintendent of the Department of Insurance of 
the State of Missouri, and Edward B. Knight, 
Trustee. The bill shows that by a decree of the 
Cireuit Court for the county of St. Louis, Mis- 
souri, the Life Association of America was dis- 
solved, and its assets placed in the hands of the 
defendant Relfe as superintendent of the Insur- 
ance Department of that State. It sets out the 
consideration of the before-mentioned notes, the 
execution of the deed of trust, and the proposed 
sale of the property, by the trustee, at the instance 
of Relfe. The complainants contend, upon 
grounds which need not be here stated, that the 
trust debt is paid, and that there is a balance due 
them of $91.63. Claiming that the sale of the 
trust property would be unjust and inequitable, 
they ask that the trustee be enjoined from selling 
it; also that the trust debt be decreed to be ex- 
tinguished. 
' Atemporary injunction against the sale was is- 
sued. In due time the defendants, the Life Asso- 
ciation and Relfe, appeared, and filed their joint 
petition and bond for the removal of the cause 
into the Circuit Court of the United States. The 
petition avers that at that time, as well as at the 
commencement of the action, the complainants 
were citizens of West Virginia, while the Life As- 
sociation of America and Relfe were citizens of 
Missouri. There is no allegation of the citizen- 
ship of Knight, the trustee. He is alleged, in the 
petition for removal, to have no interest in the 
suit, and to be a nominal party only. The right 
of removal was recognized by the State court. 
Subsequently, in the Circuit Court of the United 
States, a demurrer to the bill was sustained; and 
no amendment having been made, the suit was 
dismissed. 
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The trustee was not a merely nominal party. 
The object of the suit was to prevent him from 
selling the property under the power given by the 
deed of trust. The relief asked could not have 
been granted without his being before the court. 
There was no separable controversy between the 
complainants and the other defendants, touching 
the sale of the property, which could have been 
determined between them without the presence of 
the trustee. He was, therefore, an indispensable 
party defendant. Whether he had the right and 
was under a duty to sell the property was the con- 
troversy in which all the parties to the suit were 
interested.f{: His citizenship, therefore, is material 
in determining whether the suit was one of which 
the Circuit Court could take cognizance. The 
record discloses nothing upon that point. He may 
be—and we infer from the recitals of the deed of 
trust that he is—a citizen of the same State with 
the complainants. Ifsuch be the fact, the cause 
was not one that could be removed. As the 
trustee and the complainants are on opposite 
sides of the real controversy in relation to the sale 
of the property, and since it does not appear, af- 
firmatively, that the Circuit Court had jurisdiction, 
by reason of the citizenship of the parties, the de- 
cree must be reversed, with directions—unless 
such jurisdiction, upon the return of the cause, 
shall be made to appear—to remand the suit to the 
State court. Coal Co. v. Blatchford, 11 Wall. 172; 
Gardner v. Brown, 21 Wall. 36: Ribon v. Railroad 
Co. 16 Ib. 446; Knapp v. Railroad, 20 Ib. 130; 
Grace v. American Ins. Co. 107 U. 8. 278; M. C. 
& L. M. R. W. Co. v. Swan, 111 U. S. 381-2; 
American Bible Society v. Price, 110 U. S. 61; 
Barney v. Latham, 103 Ib. 205; Blake v. McKim, 
Tb. 336.: 

It is so ordered. 





POWERS OF THE PRESIDENT OF A COR- 
PORATION. 





STOKES v. NEW JERSEY POTTERY CO.* 





Supreme Court of New Jersey, June Term, 1884. 


1. Corporation — President no Power to Confess 
Judgment.— The president of a corporation has no 
power, in virtue of his office as president, to execute a 
bond and warrant of attorney for the entry of a judg- 
ment by confession against the corporation. 


2. What if President owns Nearly all the Stock.— 
That the president of a corporation is the owner of all 
its capital stock, except two shares, and is its superin- 
tendent and treasurer and the active manager of its 
affairs, and was accustomed to borrow money for the 
company’s use, will give him no power to encumber 
its property by a mortgage or judgment confessed for 
money borrowed. 


3, Receiver—May Object to Ultra Vires Act of Pres- 
ident.—The corporation having become insolvent, its 
receiver, as the representative of creditors, has the ca- 


*g. c., 46 N. J. L. 237 (advance sheets). 





pacity to take the objection that a judgment agains’ 
the corporation by confession was not obtained in such 
a manner as to be binding upon the corporation. : 


On rule to show cause why a judgment should 
not be set aside. On case certified from Mercer 
Circuit. ; 

Argued at February Term, 1884, before BEAS- 
LEY, CvJ., and Justices DEPUE, VAN SYCKEL and 
SCUDDER. 


For the motion, G. D. W. Vroom and F. C. Low- 
throp, Jr.; contra, Mercer Beasley, Jr. 

DEPUE, J., delivered the opinion of the court: 

The judgment in this case was entered by con- 
fession, in virtue of a bond and warrant of attor- 
ney, pursuant to the act directing the mode of en- 
tering judgments on bonds with warrants of 
attorney. Rev., p. 81. The bond and warrant of 
attorney are in the name of the corporation as ob- 
ligor, and are signed in its corporate name by 
Henry T. Cook, president. They bear date March 
2, 1882, and judgment was entered April 28, 1882.. 
The consideration of the bond was $10,000, money 
loaned to the company on the day the bond bears. 
date. The company has since been declared in- 
solvent, and is in the hands of a receiver. The 
receiver applies to have the judgment vacated as 
irregular. 

The company was incorporated in 1869 (Pamph. 
L., p. 507), and organized with a capital paid in 
of $25,000. It had three directors, Henry T. 
Cook, John H. Britton and Frank D. Cook. Henry 
T. Cook was president and treasurer, and owned 
the entire capital stock except two shares, which 
were owned by the other two directors respect- 
ively. 

The bond was conditioned for the payment of 
the money secured, on the 3d of March, 1882, but 
an agreement in writing was signed by the parties 
that the loan should be continued for one year, 
with the privilege of five years additional at the 
option of the obligee, with the obligation to give 
one month's notice of the intended termination of 
the loan, immediately preceding the commence- 
ment of another year, with an agreement on the 
part of the obligee not to enter up judgment upon 
the warrant of attorney unless a suit should be 


, instituted against the company on an undisputed 


legitimate claim for $2,000 or over, and an agree- 
ment on the part of the company not to give any 
judgment, bond and warrant, or any mortgage, 
either chattel or real, or to do any act that would 
interfere with the priority of the obligee’s bond 
and warrant, and that the obligee should be made 
treasurer of the company during the continuance 
of the loan, at a salary of $1,000 a year. A chat- 
tel mortgage made by the company was the occa- 
sion of entering judgment on the bond and war- 
rant. 

The company had a corporate seal, but the bond 
and warrant of attorney and the agreement col- 
lateral thereto were not either of them sealed with 
the common seal. Ido not deem it necessary to. 
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consider whether any seal which is affixed as the 
corporate seal by competent authority may not 
become, pro hac vice, the seal of the corporation. 
The bond and the warrant of attorney were not 
authorized by the board of directors, nor did they 
become the act of the board by subsequent adop- 
tion or ratification. The bond and warrant were 
executed and delivered by Henry T. Cook, the 
president and treasurer and the active manager of 
the company. He executed and delivered the pa- 
pers without the knowledge or consent of the other 
directors. 

By the charter of this corporation it is provided 
that ‘“‘ the affairs and business of the said corpora- 
tion shall be managed by not less than three nor 
more than five directors, who shall elect one of 
their number president; and said directors shall 
be stockholders in said corporation, and the first 
directors shall be chosen at a meeting to be called 
by three of said stockholders upon five days’ notice 
to each stockholder, and shall hold their office for 
one year and until others shall be chosen to fill 
their places; said directors shall be elected at the 
annual meeting of the stockholders, to be held on 
such day, at such hour of the day, and at such 
place as the by-laws of said corporation shall di- 
rect; a majority of the directors shall, on all occa- 
sions when assembled at such time and place as 
the by-laws shall prescribe, constitute a body 
competent to transact business, and all business 
before them shall be decided by a majority of 
votes; and in case a vacancy shall occur in the 
board of directors, by death, resignation or a fail- 
ure of the stockholders to elect the full number 
authorized by this act, the remaining directors for 
the time being, or a majority of them, shall have 
power to fill such vacancy by the appointment of 
any stockholders.** Pamph. L. 1869, p. 507. 

The powers of the president of a corporation, 
virtute officii, over its business and property are 
strictly the powers of an agent—powers delegated 
to him by the directors, who are the managers of 
the corporation, and the persons in whom, as its 
representatives, the control of its business and 
property is vested. If the corporation be organ- 
ized for business purposes, the president is its 
chief executive officer. He may, without any 
special authority from the board of directors, per- 
form all acts of an ordinary nature which, by 
usage or necessity, are incident to his office, and 
may bind the corporation by contracts in matters 
arising in the usual course of its business. Boone 
on Corp., § 144. To this extent the president, in 
virtue of his election as such, becomes the agent 
of the corporation. Beyond the powers which 
usage and custom and the necessities and conveni- 
ence of business require in the executive officer of 
a corporation, he has no more control over the 
corporate property and funds than any other di- 
rector. 

As illustrative of the restricted powers of a pre- 
sident of a corporation in the management of its 
business and control over its property, I will refer 





only to two cases in our own courts. In Titus v. 
Cairo and Fulton R. Co., this court held that a 
power of attorney executed by the president of a 
corporation, authorizing a sale of its bonds in the 
market, gave the agent no power to sell, and that 
the president could not execute such a power 
without the authority of the board of directors. 
In delivering the opinion of the court, Mr. Justice 
Van Syckelsaid: ‘‘ In the absence of anything in 
the act of incorporation bestowing especial power 
upon the president, he has, from his mere official 
station, no more control over the corporate prop- 
erty and funds than any other director. The af- 
fairs of corporate bodies are within the exclusive 
control of their boards of directors, from whom 
authority to dispose of their assets must be de- 
rived. The act of a president or other officer, un- 
less it is shown to pertain to his official duty or to 
be within the scope of his employment, cannot be 
regarded as the act of the corporation, and is not 
binding upon it. The authority requisite to charge 
the company must therefore be derived from the 
board of directors.’’ 8 Vroom, 98-102. 

The other case is Leggett v. New Jersey Bank- 
ing Co., Saxt. 541. In ,that case the charter of a 
bank provided that the affairs, property and con- 
cern§ of the corporation should be managed by its 
directors; and the court of chancery held that, 
although a mortgage executed under the authority 
of the board of directors would be valid, a mort- 
gage executed by the president and cashier under 
the corporate seal, without the authority or con- 
currence of the board of directors, was not a valid 
instrument. 

The reasoning on which the cases cited were 
decided applies to the case now before the court. 
The plaintiff, by his judgment and execution 
thereon, has acquired a lien on all the property 
of the corporation; and I cannot find in principle 
any distinction between a mortgage or conveyance 
of the lands of a corporation and a judgment upon 
bond and warrant of attorney upon which the 
property, real and personal, of the corporation is 
taken. Such a transaction is not within the ordi- 
nary business of a corporation, which the presi- 
dent, as its executive officer, is, in virtue of his 
oftice, authorized to transact. 

There are cases in which the powers of an officer 
of a corporation, and his authority to act for the 
company, are enlarged beyond those powers 
which are inherent in his office. But those are 
cases in which the agency of the officer has arisen 
from the assent of the directors, presumed from 
their consent and acquiescence in permitting the 
officer to assume the direction and control of the 
business of the company. Taylor on Corp., 202, 
236-244; Ang. & A. on Corp., §§ 299-302. Thus, 
when, in the usual course of the business of a cor- 
poration, an officer has been allowed in his official 
capacity to manage its affairs, his authority to 
represent the corporation may be implied from 
the manner in which he has been permitted by the 
directors to transact its business. Martin v. Webb, 
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110 U.S.7. These are simply instances of the 
application of the principle that usual employ- 
ment is evidence of the powers of an agent, and 
a responsibility will be laid upon the principal for 
the acts of his agent within the apparent authority 
so conferred upon the agent—a doctrine which has 
come to be applied to corporations in many re- 
spects as well as to individuals, and with the same 
qualifications and limitations. In such cases, as 
is said by Mr. Taylor, the authority of the officer 
does not depend so much on his title, or on the 
theoretical nature of his office, as on the duties he 
is in the habit of performing. ‘Taylor on Corp., 
§ 202. But the depositions laid before the court 
do not bring the case in hand within the range of 
the authorities above referred to. The only proof 
vn that subject is that Cook was the owner of all 
the capital stock of the company except two 
shares; that he was president and treasurer and 
the active manager of the company, using the 
money of the corporation as he saw fit, and bor- 
rowing money for the company so far as its bank- 
ing business was concerned; that at one time he 
effected a loan upon mortgage, but that the mort- 
gage was made by the authority of the directors, 
and that he never undertook to execute, in the 
corporate name, papers of the character of the 
security in question without the assent of the di- 
rectors, except in this instance. Cook .was the 
’ general agent of the company. As such he had 
power-to direct and control its business—to make 
contracts which should bind the company in the 
“ordinary course of its business, and to borrow 
money for that purpose on its credit. A general 
agent of a corporation, who, in virtue of the au- 
thority given him, has the power to contract debts 
and even to borrow money on the credit of the 
corporation, has no power, in virtue of such an 
agency merely, to make a mortgage on its prop- 
erty, real or personal. Stow v. Wyse,7 Conn. 
214; C.& N. R. R. Co. v. James, 14 Wis. 325. 
Incident to the power of Cook to borrow money 
for the company’s use was the power to secure 
the debt in the usual way; but the power to con- 
tract the debt did not carry with it the power to 
encumber the company’s property by a mortgage 
or a judgment confessed as a security for its. repay- 
ment. 

Nor can this judgment acquire validity from the 
fact that the money advanced by the plaintiff was 
applied for the benefit of the company. From 
that fact a debt would arise, and an obligation on 
the part of the corporation to pay the debt in 
common with its other debts would result; but 
the plaintiff cannot hold his security which gives 
him alien upon the company’s property, unless 
his security isa valid security as an encumbrance 
thereon, especially when the rights of other cred- 
itors are involved. Hackensack Water Co. v. De 
Kay, 9 Stew. Eq. 548. The receiver, as the repre- 


sentative of creditors, has the capacity to take the 
objection that the security was not made in such a 


manner as to be binding upon the corporation. 
Vail v. Hamilton, 85 N. Y. 453. 











The Circuit Court should be advised to vacate 
the judgment. 


a 


MUNICIPAL BONDS—FEDERAL JURISDIC- 
TION—TITLES OF STATUTES. 





INDEPENDENT SCHOOL DISTRICT OF ACKLEY 
v. HALL. 





Supreme Court of the United States, January 19, 
1885. 


1. Municipal Bond—When Negotiable—A munici- 
pal bond, issued under the authority of law, for the 
payment, at all events, to a named person or order, a 
fixed sum of money, at a designated time therein lim- 
ited, being endorsed in blank, is a negotiable security 
within the law.merchant. 


Payable at the Pleasure of the 
District .—Its negotiability is not affected by a provi- 
sion of the statute under which it was issued, that it 
should be “‘payable at the pleasure of the district at 
any time before due.”’ 


3. Action thereon in United States 
Court—Jurisdiction—Citizenship.—Consistently with 
the act of March 3, 1875, determining the jurisdiction 
of the Circuit Courts of the United States, the holder 
may sue thereon without reference to the citizenship 
of any prior holder, and unaffected by the circum- 
stance that the municipality may be entitled to make a 
defence, based upon equities between the original par- 
ties. 


2——_ 








4. Constitutional Law—Legislative Acts—One Sub- 
ject Expressed.—An act of the Legislature of Iowa 
entitled ‘‘An act to authorize independent school dis- 
tricts, to borrow money and issue bonds therefor, for 
the purpose of erecting and completing school houses, 
legalizing bonds heretofore issued, and making school 
orders draw six per cent. interest in certain cases,” is 
not in violation of the provision in the Constitution of 
that State, which declares that “every act shall em- 
brace but one subject and matters properly connected 
therewith, which subject shall be expressed in the ti- 
tle.” 


In error to the Circuit Court of the United 
States for the District of Iowa. 

HARLAN, J., delivered the opinion of the court: 

By an act of the General Assembly of the State 
of Iowa, approved April 6, 1868, it is provided 
that independent school districts shall have power 
and authority to borrow money for the purpose of 
erecting and completing school-houses, ‘‘by issu- 
ing negotiable bonds of the independent district 
to run any period not exceeding ten years, draw- 
ing a rate of interest not exceeding ten percentum, 
which interest may be paid semi-annually ; which 
indebtedness shall be binding and obligatory on 
the independent school district for the use of 
which said loan shall have been made.” The act 
prescribes the mode in which the school board 
shall submit to the voters of the district the ques- 
tion of issuing bonds, and declares that ‘‘if a ma- 
jority of the votes cast on that question be in favor 
of such loan, then said school board shall issue 
bonds to the amount voted, * * * * due not 
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more than ten years after date, and payable at th” 
pleasure of the district at any time before due, 
which said bonds shall be given in the name of 
the independent district issuing them, and shall 
be signed by the president of the board and de- 
livered to the treasurer, taking his receipt there- 
for, who shall negotiate said bonds at not less 
than their par value, and countersign the .same 
when negotiated.”’ 

With those statutes in force there was issued in 
the name of the plaintiff in error, defendant be- 
low, certain instrument in the following form: 


“No. 1. . $500.00, 
Independent School District, Ackley, Hardin County, 

Iowa. 

The Independent School District of Ackley, Hardin 
County, Iowa, promises to pay to Foster Brothers, or 
order, at the Hardin County Bank, at Eldora, Iowa, 
on the Ist day of May, 1872, five hundred dollars for 
value received, with interest at the rate of ten per 
cent. per annum, said interest payable semi-annually, 
on the Ist day of May and November in each year 
thereafter, at the Hardin County Bank, at Eldora, on 
the presentation and surrender of the interest cou- 
pons hereto attached. 

This bond is issued by the board of school directors 
by authority of an election of the voters of said school 
district, held on the 23d day of August, 1869, in con- 
formity with the provisions of chapter 98, acts 12 Gen- 
eral Assembly of the State of Lowa. 

In testimony whereof the said Independent School 
District, by the board of directors thereof, have caused 
the same to be signed by the president and secretary, 
this 1st day of November, 1869. ‘ 


(Signed) W. H. ROBERTS, 
President of the Board of Directors. 
8. 8S. LOCKWOOD, 
Secretary of the Board of Directors. 
Countersigned: 


F. EGGERT, Treasurer School District.” 


To each was attached coupons in the following 
form: 


‘Treasurer of Independent School District, Ackley, 
Hardin County, Iowa, will pay the holder hereof, on 
the ist day of November, 1874, at the Hardin County 
Bank, at Eldora, Lowa, twenty-five dollars, for in- 
terest due on school-house bond No. 8. 

(Signed) W. H. ROBERTS, President. 

8. 8S. LOCKWOOD, Secretary. 


The defendant in error, plaintiff below, who is 
averred to be a citizen of New York, became the 
holder of eight of these obligations, with interest 
coupons attached, each one being endorsed in 
blank by Foster Brothers, the original payees. 
This suit was brought to recover the amount due 
thereon, without any averment in the pleadings as 
to the citizenship of the payees. The district made 
defense upon various grounds. ‘The case was tried 
by the court without the intervention of a jury, 
and there was a general finding for the plaintiff, 
upon which a judgment was entered against the 
district. To that finding and judgment the de- 
fendant excepted, but without preserving, by bill 
of exceptions, the evidence upon which the court 
acted. 

The jurisdiction of the court below is questioned 





upon the ground that the bonds in suit are not 
promissory notes negotiable by the law merchant, 
within the meaning of the first section of the act 
of March 3, 1875. determining the jurisdiction of 
the Circuit Courts of the United States; and, con- 
sequently, that the court could not take cogniz- 
ance of the case unless it appeared, affirmatively, 
that a suit could have been brought therein by the 
original payees, Foster Brothers, had they not 
parted with the bonds. In this proposition we do 
not concur. The recital, on their face, that they 
were issued on the authority of a popular election, 
held in conformity with a local statute, does not 
take from them the qualities and incidents of com- 
mercial securities. Indeed, the statute evidently 
contemplated that the bonds issued under its pro- 
visions should be negotiable instruments that 
would do the work of money in financial circles. 
They are described as ‘‘negotiable bonds,” to be 
used for the purpose of borrowing money to be 
applied in the erection and completion of school- 
houses for the district. Its treasurer was directed 
to negotiate them at not less than their par value, 
and purchasers were assured by the statute that 
the indebtedness so incurred ‘shall be binding 
and obligatory on the independent school district, 
for the use of which said loan shall have been 
made.’’ And this special enactment is in accord 
with the general law of Iowa; for, by the code of 
that State, ‘‘notes in writing, made and signed by 
any person, promising to pay to another person or 
his order or bearer, or to bearer only, any sum of 
money, are negotiable by endorsement or delivery 
in the same manner as inland bills of exchange, 
according to the custom of merchants ;”’ while the 
transfer of ‘‘bonds, bills, and all instruments in 
writing, by which the maker promises to pay to 
another, without without words of negotiability, 
a sum of money,” is declared to be subject to any 
defense or counter claim which the maker or 
debtor had against any assignor thereof before 
noticeof assignment: thus, showing that, equally 
in respect of negotiable promissory notes and ne- 
gotiable bonds, the rights of the parties are de- 
terminable by the law merchant. Iowa Code of 
1873, §§ 2082, 2083, 2084. 


These. instruments, although described in the 
Iowa statute as bonds, have every characteristic of 
negotiable promissory notes. They are promises 
in writing to pay, at all events, a fixed sum of 
money, at a designated time therein limited, to 
named persons or their order. Upon being en- 
dorsed in blank by the original payees, the title 
passes by mere delivery, precisely as it would had 
they been made payable to a named person or 
bearer. After such endorsement, the obligation to 
pay is to the holder. The decisions of this court 
are numerous to the effect that municipal bonds, in 
the customary form, payable to bearer, are com- 
mercial securities, possessing the same qualities 
and incidents that belong to what are, strictly, 
promissory notes negotiable by the law merchant. 
There is no reason why such bonds, issued under 
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the authority of the law, and made payable to a 
named person, or order, should not, after being 
endorsed in blank, be treated by the courts as hav- 
ing like qualities andincidents. That they are so 
regarded by the commercial world cannot be 
doubted. Manf. Co. v. Bradley, 106 U. S. 180. 

But it is contended that the word ‘‘negotiable,”’ 
in the Iowa statute, is qualified by that clause, in 
the same enactment, which provides that bonds 
issued under it shall be “‘payable at the pleasure 
of the district at any time before due.’’ These 
words were not incorporated into the bond. But 
if the holder took, subject to that provision, as we 
think he did, /it is clear that this option of the dis- 
trict to discharge the debt, in advance of its ma- 
turity, did not effect the complete negotiability of 
the bonds; for, by their terms, they were payable 
at a time which must certainly arrive; the holder 
could not exact payment before the day fixed in 
the bonds; the debtor incurred no legal liability 
for non-payment until that day passed. The au- 
thorities bearing upon this question are cited in 
Byles on Bills, Sharswood’s Edi. chap 7; 1 Dan- 
iel’s Nego. Instr. § 43, et seq.; Chitty on Bills, 525, 
et seq. 

In School District v. Stone, 106 U. 8. 183, it was 
held, in reference to similar bonds issued by 
another independent school district, in the same 
county, that their recitals were not sufficiently 
comprehensive to cut off a defense resting upon 
the ground that the bonds there in suit were in 
excess of the amount limited by the State Consti- 
tution, and consequently invalid. Applying that 
decision to the present case, counsel for the dis- 
trict insists that, as these bonds may be open to 
such a defense as was made in School District v. 
Stone, they cannot be deemed negotiable by the 
law merchant; in other words, that the negotia- 
bility of the instrument ceases, whenever the 
maker is permitted, as against a bona fide holder 
for value, to establish a defense based upon equi- 
ties between the original parties. But such is not 
the test prescribed by the statute defining the ju- 
risdiction of the Circuit Courts of the United 
States. If a promissory note is expressed in 
words of negotiability, the right of the holder of 
the legal title to invoke the jurisdiction of the 
proper Circuit Court of the United States is not 
affected by the citizenship of any prior holder or 
by the circumstance that the party sued asserts, 
or is able to make out, a valid defense to the ac- 
tion. 

The assignments of error present another ques- 
tion that deserves consideration. The constitu- 
tion of Iowa provides that ‘“‘every act shall em- 
brace but one subject and matters properly 
connected therewith, which subject shall be ex- 
pressed in the title. Butif any subject shall be 
embraced in an act which shall not be expressed 
in the title, such act shall be void only as to so 
much thereof as shall not be expressed in the 
title.”’ The title of the statute under which those 


bonds were issued is ‘*An act to authorize inde- 








pendent school districts to borrow money and. is- 
sue bonds therefor, for the purpose of erecting 
and completing school-houses, legalizing bonds 
heretofore issued, and making school orders draw 
six per cent. interest in certain cases.’’ The act 
contains six sections, the fourth providing that 
‘tall school orders shall draw six per cent. interest 
after having been presented to the treasurer of the 
district, and not paid for want of funds, which 
facts shall be endorsed upon the order by the 
treasurer.’’ As there are two kinds of school dis- 
tricts in Iowa, ‘“‘district township,’ and ‘‘inde- 
pendent district,’’-—the latter carved out of the 
former—it is contended that the title to the act in 
question embraces two subjects; one, relating to 
matters in which independent school districts 
alone are concerned; and the other, to matters in 
which the township district and independent dis- 
tricts are concerned; that whether school orders, 
which may be issued for many purposes, by dis- 
tricts of either kind, should bear interest or not is 
wholly foreign to the borrowing of money to 
build school-houses in independent districts. 
Iowa Code of 1873, ch. 9, title 12. 


We are not referred to any adjudication by the 
Supreme Court of Iowa, which sustains the point 
here made. On the contrary, the principles an- 
nounced in State v. The County Judge, 2 Iowa, 
281, show that the act before us is not liable to the 
objection that its title embraces more than one 
subject. ‘The object of the constitutional provi- 
sion, that court said, was ‘‘to prevent the union in 
the same act of incongruous matter, and of ob- 
jects having no connection, no relation,’’ and ‘to 
prevent surprise in legislation, by having matter 
of one nature embraced in a bill whose title ex- 
pressed another;” but, that, ‘it can not be held 
with reason that each thought or step towards the 
accomplishment of an end or object should be em- 
bodied in a separate act;”’ that ‘*the unity of ob- 
ject is to be looked for in the ultimate end, and 
not in the details or steps leading to the end;”’ 
and that ‘‘so long as they are of the same nature, 
and come legitimately under one general denom- 
ination or object,” the act is constitutional. The 
doctrines of that case have been approved by the 
same court in subsequent decisions, and they are 
decisive against the point here raised. Morford 
v. Unger, 8 Ia. 83; Davis v. Woolnough, 9 Ib, 104; 
MeAunich vy. The Miss. & Mo. R. Co., 20 Ib. 342; 
Farmer's Ins. Co. v. Highsmith, 44 Ib. 334. The 
general subject to which this special act relates is 
the system of common schools. That system is 
maintained through the instrumentality of district 
schools of different kinds. Provisions in respect 
of those instrumentalities — those referring to 
the erection and completion of school-houses 
in independent school districts with money 
raised upon negotiable bond and others, to 
the rate of interest which all school or- 
ders shall bear—relate to the same general ob- 
ject, and are only steps towards its accomplish- 
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ment. See also, Montclair v. Ramsdell, 107 U.S. 
153, where this subject was considered. 

Other questions have been discussed by counsel, 
but as they are not deemed important in the de- 
termination of the case they will not be specially 
noticed. 

Judgment affirmed. 
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1. AGENCY. — Note Signed by Agent — Recovery 
Against Principal——In an action on a note signed 
“J. A. D. Coley, Agt.,” the original payee may 
maintain an action against the principal, who was 
known and recognized as such in the execution of 
the note, and who authorized the agent to sign 
notes in that way in the course of the principal’s 
business. Merchants’ Bank of Macon v. Central 
Bank of Georgia, 1 Ga. 418, followed; Lockwood 
v. Coley, U. 8. C. C., 8. D. Georgia, W. D., 1884; 
22 Fed. Rep. 192. 

BANKING.— Circumstances under which a Loan 
was heldto be a Loan to a National Bank, and 
not toits President Individually.—A, the presi- 
dent of defendant, a national bank in Vermont, 
applied to the plaintiff, a banking corporation in 
Canada, for a loan for his railroad of $50,000, 
which he had been unable to obtain from defend- 
ant. Plaintiff’s manager told him the money could 
not be loaned as an individual loan, as its individ- 
ual loans were too near the limit allowed by law, 
but that it would deposit that amount with defend- 
ant if desired. A. assented, and they agreed the 
deposit should draw interest at six per cent. while 
it remained, and that bonds should be deposited 
as security. Plaintiff drew two drafts for the 
amount on a Boston bank, delivered them to de- 
fendant and received the collaterals, and entered 
the transaction on its books as a loan to defendant. 
Defendant indorsed the drafts, forwarded them to 
the Boston bank, from which it received credit for 
them, and has always retained their avails. About 
a year afterwards defendant failed, and a receiver 
was appointed, who rejected the claim of plaintiff 
when presented for payment, and defendant 
brought suit. Held, that the transaction was not 
a loan to A individually, but to defendant; that 
plaintiff was entitled to a judgment, to be paid by 
the comptroller from the assets ratably with other 
claims; and that the amount due should be ad- 
justed as of the time when the receiver was ap- 
pointed, and so certified by the receiver to the 
comptroller, to ‘be paid in due course of adminis- 
tration. Eastern Townships Bank v. Vermont 
Nat. Bank of St. Albans, U.S. C. C., D. Vt., Oct. 
22, 1884; 22 Fed. Rep. 184. 


BANKRUPTCY.—Adjudication in Decree of Bank- 
ruptcy as to Debt due Petitioning Creditor not 
Conclusive.—The finding, in a decree of adjudica- 
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tion in involuntary bankruptcy, the petitioning 
creditor has a valid, provable claim to the amount 
of $250, is not conclusive upon the assignee and 
creditors, so as to dispense with proof of debt of 
the petitioning creditor, or to preclude questioning 
the right of such claim to participate in the dis- 
tribution of the estate. Re Cleveland, U. 8. Cir. 
Ct., N. D. Ohio, 1884; 22 Fed. Rep., 200. 


. Set-off as Between two Insolvent Insur- 
ance Companies, one of which has Re-Insured 
Risks of the Other.—The C. Co. re-insured certain 
risks with the G. Co. (both Ohio corporations), and 
losses occurred uponsuch risks. The former made 
an assignment under the State law, and, upon pe- 
tition of the latter, was subsequently adjudicated 
a bankrupt. Between the date of the assignment 
and the filing of the petition in bankruptcy, the G. 
Co. purchased claims against the C. Co., for losses, 
part being covered by the G. Co.’s re-insurance, 
and part being for other risks,—for the purpose of 
using such elaims as offsets to its own liability. 
Held, that the claims so purchased for losses, 
which the G. Co. had re-insured, were a valid 
counter-claim against its indemnity of .e-insur- 
ance upon such claims, and that this is not affected 
by the twentieth section of the bankrupt act, nor 
the amendment of 1874, nor by the principle of 
Straus v. Ins. Co.,5 Ohio St. 59. But, under the 
decisions of the Supreme Court of Ohio, claims 
for losses which the G. Co. had not re-insured, it 
could not set-off against claims arising on other 
re-insurance; itis a debtor to the bankrupt’s es- 
tate to the amount of such latter claims. The for- 
mer class of claims, though, is provable in its 
favor asa general creditor. Re Cleveland, U.S. 
Cir. Ct., N. D. Ohio, 1884; 22 Fed. Rep. 200. 
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5. BastarDy.—Costs in Case of Miscarriage.—In 
bastardy proceedings under the statute, when the 
plaintiff causes the suit to be discontinued by rea- 
son of miscarriage, the defendant is not entitled to 
costs. Hagan v. Bergen, 8. C. Vt., May Term, 
1884; 56 Vt. 589 (Adv. Sheets). 


6. COLLATERAL SECURITIES.—Expenses of Realiz- 
ing, When Chargeable against Debtor.—Where 
collaterals are delivered to a creditor for the pur- 
pose of securing a debt, and the creditor re-deliv- 
ers them for collection to the debtor’s agent in 
pursuance of an arrangement made with the debt- 
or, and where the creditor is compelled to bring 
suit against such agent for the recovery of the col- 
laterals, or their proceeds, the creditor is entitled 
to deduct from the amount recovered in such suit 
reasonable expenses thereof, before applying the 
amount to the debt. It is otherwise if the creditor 
delivered them to the agent as his agent, or where 
the suit was unnecessary. Hurst v. Coley, U.S. 
Cir. Ct., 8. Dist. Ga., 1884; 18 Fed. Rep. 183. 


CONSTITUTIONAL Law.—Laws Impairing Con- 
tracts or Depriving one of his Vested Rights.—It 
is not competent for the Legislature to pass an ex 
post facto law, or a law impairing the obligation 
of a contract; nor can it deprive a citizen of his 
property or other vested right by mere legislative 
act. But no one has a vested right in a public law 
containing no contract or private grant. Dobbins 
v. First National Bank of Peoria, 8. C. Ill., Otta- 
wa, Nov. 17, 1884. 


. Repeal of Laws Cannot Affect Vested 
Rights Acquired under—Retrospective Laws.—The 
Legislature has the undoubted right to repeal al 
legislative acts which are not in the nature of con - 
tracts or private grants; but the repeal of alaw i 
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not permitted in any case to affect or impair rights 
which have been acquired under it. So a new law 
can have no retrospective operation so far as vested 
rights are concerned, yet statutes not affecting 
vested rights may be given a retrospective opera- 
tion.—Ibid. 


9. CORPORATION.—Persons Dealing with a De Fac- 
to Corporation as such, Estopped to Hold its 
Shareholders Liable as Partners.—Where persons, 
supposing in good faith that they are incorporated 
and are stockholders in a valid corporation, do 
business as a corporation for a series of years, 
without the corporate existence being challenged 
by the State, parties who deal with the company 
as a corporation cannot hold the stockholders per- 
sonally liable in case they afterwards discover that 
the company was not validly incorporated in con- 
sequence of some defect or irregularity in the pro- 
ceedings of the supposed incorporators.—Gart side 
Coal Co. v. Maxwell, U. S. Cir. Ct., E. D. Mo., 
Nov. 3, 1884; 22 Fed. Rep. 197. 

10. CRIMINAL EVIDENCE.—Not Admissible to Show 
that Defendant, Committed Another Larceny.— 
Upon the trial of a person charged with larceny, 
the evidence must be confined to the offense 
charged, and it is error to admit evidence to be in- 
troduced tending to show that the accused had at 
the same time stolen other articles than those 
charged in the information. [The court cite: 
Walker’s Case, 1 Leigh (Va.), 574; People v. Hart- 
man, 62 Cal. 562; People v. Wood, 12 Pac. L. T. 
146.]—People v. Cunningham, 8. C. Cal.,4 Pace. 
Rep. 1144. 


11. . Stenographer’s Note not Admis- 
sible as a Deposition under California Penal Code, 
secs. 686, 869.—Testimony of a witness taken on 
the preliminary examination ina criminal case, if 
written out, certified, and filed by the reporter, is 
admissible as a deposition in case of the death of 
the witness before the trial, under California Penal 
Code, §§ 686 and 869 [People v. Oiler, 4 Pac. Rep. 
1066]; and only in case of its loss or destruction 
will secondary evidence of its contents be admissi- 
sible. The reporter’s notes in short-hand of such 
testimony are not competent evidence.—People v. 
Cunningham §. C. Cal., 4 Pac. Rep. 1144. 


12. DepIcaTION.—Of Land for a Burying Ground, 
How Shown.—Where the owner of a quarter of 
land, as early as 1844, buried a child ina corner 
thereof, since which time the same has always been 
used by the people of the neighborhood as a pub- 
lic burying place, and the declarations of such 
owner showed an intent to devote the land to such 
use, and the subsequent owners of the quarter of 
land made no objection to such use, but recog- 
hized the same as a public burial place, it was 
held, that these facts were sufficient to show a 
dedication of the land so used to the public fora 
place for the interment of the dead. A dedication 
of land to the public for any public use may be 
shown by grant, by user, or by the acts and decla- 
tions of the owner, coupled with evidence of ac- 
ceptance by the public. But to be availing, there 
must be evidence of an intent to dedicate. No 
particular form or ceremony is necessary; all that 
is required is the assent of the owner of the land, 
and the fact of its being used for the public pur- 
poses intended by the dedicator.— Davidson v. 
Reed, 8. C. Tll., Sept. 27, 1884. 


13. DEED OF TRUsT.—Tender Necessary to Defeat 
Sale Under.—Where a principal note and other in- 








terest notes are declared dué before their matur- ! 
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ity, on their face, fora default of the maker in 
paying the first interest note for sixty days after 
due, it would seem that the maker of the notes 
might prevent a sale of his land under a trust deed, 
by paying the principal debt, and the interest due 
on it up to that time, without paying the notes 
given for unearned interest; and the-same may be 
said of a tender.—Magnusson v. Williams, 8. C. 
Ill., Ottawa, Noy. 17, 1884. 





Sale Under, for Debt Declared Due— 

Whether Vitiated, if Creditors Hold Interest Notes 

not Due.—When a party gives five notes secured by 
a trust deed, the first note for the principal debt, 
payable about four years after date, and the oth- 
ers for the several years’ interest on the first, ma- 
turing each annually, and the principal note and 
trust deed provides that the holder of such notes 
may declare the entire indebtedness due for default 
in the payment of any interest note, sixty days af- 
tersuch default, a declaration of a forfeiture of 
the credit for the cause named, and declaring the 
entire debt due, will not invalidate a sale properly 
made by the party named in the trust deed, and it 
will not be set aside on the ground of a forfeiture 
or penalty, where it does not appear that any of 
the interest notes have been pai” id. 





Offer to Buy Notes Secured by Debtor, 

will not Invalidate Sale.—A mere offer by the debt- 
or to buy the notes and deed of trust given by him 
to secure a debt, before a sale by the trustee, will 
afford no equitable ground for setting aside the 
sale and allowing a redemption. The most the 
dettor may require is, that the holder of the debt 
accept the amount due and enter satisfaction of the 
trust deed. Ibid. 


Inadequacy of Price to Impeach Sale.—To 
justify a court of equity in setting aside a sale of 
land by a trustee under a power, on the sole 
ground of inadequacy of price, the inadequacy 
must be such as to amount to evidence of fraud 
upon the debtor’s rights. Ibid. 





. EASEMENT.— Way of Necessity.—A way of neces- 
sity is not created by mere necessity, but always 
grows out of some grant, or change of ownership 
by operation of law, to which it is attached by 
construction asa necessary incident. A way of 
necessity can not exist where neither of the par- 
ties, nor the party under whom one or both claim, 
was ever seised at the same time of the two tracts 
in question. Woodworthv. Raymond, S.C. Conn., 
1884; 50 Conn.; 18 Rep. 781. 


EJECTMEMT.—Error to Supreme Court—Super- 
sedeas Bond—Rents and Profits.—A supersedeas 
bond in an ejectment case covers rents and prof- 
its accruing pending the proceedings in error to 
the Supreme Court. St. Louis Smelting, etc., Co. 
v. Wyman, U.S. Cir. Ct., Colo., Oct. 16, 1884; 22 
Fed. Rep. 184. 


FIRE INSURANCE.— Condition against any Change 
of Title—Portion of Property Conveyed.-Where 
a fire policy provides that any change of title shall 
avoid it, the alienation of a part of the property 
insured will defeat the policy as to the remaining 
property. Baldwin v. Hartford Fire Ins. Co., 8. 
C. N. H., 1884; 18 Rep. 829. 


. Hignway.—Action by Town against Mill-Owner 
Jor Flowage.—A town, bound to maintain a cer- 
tain highway, may maintain an action of tort 
against a mill company for erecting or maintaining 

















Vou. 20.] 


THE CENTRAL LAW, JOURNAL. 


117 





21. 





a dam which flows back and injures such highway, 
notwithstanding the town had taken a bond from a 
former owner of the privilege that such dam 
should not flow the road. New Salem & Eagle 
Mill Co., 8. C. Mass., Oct. 25, 1884; 18 Rep. 824. 


INJUNCTION.—Against Defacing Graves of De- 
ceased Friends—Parties to the Bill.—A court of 
equity will enjoin the owner of land from defacing 
and meddling with graves in land dedicated to the 
public for burial purposes, at the suit of any par- 
ties having deceased relatives or friends buried 
therein. Two persons, residents in the neighbor- 
hood of a public burying-ground, having friends 
buried there, filed a bill to enjoin the party own- 
ing the tract of land on which it was located, from 
defacing the graves, and to preserve the ground 
for the public use for burial purposes: Held, that 
they could maintain the bill in their names for the 
benefit of themselves as well as if all others direct- 
ly interested had joined. Davidson v. Read, 8. C. 
Ill., Sept. 27, 1884. 


2z. INJUNCTION AGAINST PRIVATE NUISANCE.—Not 


Granted where Damage is merely Fanciful.—To 
entitle a person to relief in his own right, by in- 
junction to abate a public nuisance, he must not 
only show that he has suffered damage distinct 
from that of the general public, but, the injury 
must be actual, substantial, not technical, nor in- 
consequential; thus, the parties owning adjoining 
lots in a village, the court refused to enjoin the de- 
fendant from building a wall in front of her own 
lot, although partly constructed within the sur- 
veyed limits of the highway, and obstructed the 
orator’s carriage-road from his house to the main 
street, when afew rods distant, he had another 
way equally available, and in daily use; and, 
although the obstructed way added somewhat to 
the beauty of the premises, the court holding the 
injury to be a mere fancy. Sargent v. George, 8. 
C. Vt., May Term, 1884; 56 Vt. 627 (Advance 
Sheets). 


INJURIES TO REAL PROPERTY.—ZInjunction to 
Restrain Corporation Engaged in Hydratlic 
Mining from Covering Land of Inferior Riparian 
Owner with Debris.—An injunction will be grant- 
ed to restrain a corporation engaged in hydraulic 
mining, from continuing to dump its mining de- 
bris, tailings, and other refuse matter from its 
mines into certain water-courses, which washed 
the debris and material down upon and spread 
them over the plaintiff’s land, rendering it val- 
ueless for agricultural or other purposes. The 
court say: “Itis claimed that the doing of the 
acts restrained by the injunction are necessary to 
the successful carrying on of the business in which 
the defendant is engaged, and that, if the defend- 
ant be enjoined from carrying on its business in 
that way, hydraulic mining can not be carried on 
atall. Yet the acts restrained are none the less 
unlawful, if they are injurious to the private rights 
of others, and the defendant is bound by law to so 
conduct its business as that it shall not be de- 
rogatory to the private rights of other property 
owners. In mining pursuits, as was said in Logan 
v. Driscoll, 19 Cal. 628, ‘defendant is entitled to 
use his mining claim in a lawful manner; but no 
manner can be considered lawful which precludes 
the plaintiff from the enjoyment of his rights.” 
No person, natural or artificial, has a right,directly 
or indirectly, to cover his neighbor’s land with 
mining debris, sand, and gravel, or other material, 
soastorender it valueless. Robinson v. Black 
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Diamond Coal Min. Co., 57 Cal. 412; Potter 
v. Froment, 47 Cal. 465; Richardson v. Kier, 34 
Cal. 63; Courtwright v. Bear River Ditch Co., 30 
Cal. 573.” Hobbs v. Amador etc. Co., 8. C. Cal., 4 
Pac. Rep. 1147. 


JUDICIAL SALE.—Description of Land in Order of 
Probate Court Held Insufficient.—An order of 
court for sale of land must be in itself sufficient, 
without reference to an extraneous matter, and 
where the deseription of the land is insufficient, 
the sale will be invalid. The description in an or- 
der of sale of “twenty and one-half acres of the 
rancho La Golita, being the share ofatract of 
thirty-one acres allotted to said minors by a decree 
of the district court of Santa Barbara county, in a 
suit in partition, wherein the guardian herein, and 
mother of said minors was plaintiff, and said min- 
ors were defendants,” does not describe the land 
to be sold with sufficient certainty. McKee, J., 
dissenting. [The court cite and follow Crosby v. 
Dowd, 61 Cal. 557. The dissenting judge cites 
Smiley v. Fries, 104 Ill. 416; Wright v. Ware, 50 
Ala. 559; Smitha v. Flournoy, 47 Ala. 360; Com- 
missioners v. Crawford, 3 Wall. 396; Alexander v. 
Knox, 6 Sawyer, 54.) Hill v. Wall, S. C. Cal., 4 
Pac. Rep. 1139. 


MUNICIPAL CORPORATION.—Not Liable for Un- 
authorized Trespass of Board of Healthin WSeiz- 
ing a Private House for a Hospital.—The board 
of health ofa town, has no authority to seizea 
person’s house and furniture for hospital purposes 
to the exclusion of the owner; and therefore the 
town is not liable to the owner for such a trespass. 
Spring v. Hyde Park, 8. C. Mass., Sept. 29, 1884; 
18 Rep. 794. 


MUTUAL BENEVOLENT LIFE INSURANCE.—/Jnter- 
pretation of Application as to Total Abstinence.— 
An application by a member of a temperance order 
for a beneficiary certificate in the nature ofa life 
insurance policy, contained this clause, “I further 
agree that should I at any time violate my pledge 
of total abstinence, or be suspended or expelled 
for a violation of any of the laws of the order, or 
for non-payment of dues, etc., then all rights which 
either myself, the person or persons named in cer- 
tificate, my heirs, etc., may have upon the benefi- 
ciary fund of the order, shall be forfeited.” Held, 
that the application was a part of the contract of 
insurance, and obligatory upon the beneficiary 
named in the certificate, to whom payment was 


‘promised on the death of the member, and that the 


language was in the alternative, making either or 
any one of the causes named, a forfeiture of all 
right of recovery upon the certificate. Supreme 
Council of Royal Templars of Temperance v. 
Curd, S. C. Ill., Sept. 27, 1884. 





. Obeying Rules of the Order, Dying in Good 
Standing, etc.—Certijicate Construed as to.—A 
beneficiary certificate given to a member of an or- 
der, witnessed that the member was entitled to 
certain rights and privileges of the order, and the 
same was issued upon the express condition that 
he should, while a member of the order, faithfully 
maintain his pledge of total abstinence, and com- 
ply with all the laws, rules, regulations and re- 
quirements of the order, otherwise it to be of no 
effect; and that in case he should die in good 
standing, the beneficiary named should be entitled 
to one dollar trom each active member in goog 
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standing, not exceeding $2,000: Held, that as th 
requirements in the condition are used conjunc- 
tively, a failure to comply with all of them were 
necessary to a recovery, and that a violation of the 
pledge of total abstinence alone, would bar a re- 
covery by the beneficiary. So the words, “in case 
he is in good standing at the time of his decease, 
then the person or persons hereinafter named shall 
_be entitled,” etc., are not equivalent to saying that if 
he is not tried or convicted of violating his pledge, 
ete. Good standing in a society, not only implies 
that the party is a member thereof, but also that 
he has a good reputation therein. In such, a vio- 
lation of the pledge of total abstinence without a 
trial and conviction, forfeits the rights of the ben- 
eficiary to recover the sum promised. Ibid. 


. Parol Evidence Admissibleto Show Breach 
of Engagement as to Total Abstinence.—In an ac- 
tion upon a contract of a temperance order or soci- 
ety to pay a certain sum to the beneficiary therein 
named upon the decease of the member entering 
into the same, upon the express condition that he 
should faithfully keep his pledge of total absti- 
nence, it is error to exclude parol evidence of his 
violating such piedge before his death. In such 
ease his trial and conviction by the order, for such 
violation, need not be shown to defeat a recovery. 
Ibid. : 


29. New TRIAL.— When Granted by Appellate Court 
because of Erroneous Verdict—In Criminal Case. 
This court will reverse a judgment of conviction in 
a case of felony where the evidence on which it is 
based is all circumstantial and of an unsatisfactory 
character, and which, when all considered, leaves 
a serious and grave doubt of the guilt of the de- 
fendant. While this court recognizes the rule that 
jurors are judges of the facts and the weight of 
evidence in all criminal cases, yet the law has im- 
posed upon it the solemn and responsible duty to 
see that no injustice has been done by hasty action, 
passion or prejudice, or from any other cause on 
the part of the jury. Mooney v. People, 8. C. Til., 
Ottawa, Nov. 17, 1884. 





30. PARTNERSHIP.—Labor Tickets.—The holder by 
transfer of tickets, consisting of pasteboards, bear- 
ing no date and no promise to pay, but figures call- 
ing for an amount of money issued to plantation 
laborers for labor, issued by one of the partners 
without the knowledge or consent of his co-part- 
ner, cannot recover against the latter, in default of 
proof of actual indebtedness by the partnership to 
each of his transferrers, of a bona jide transfer 
from the original creditor to him. Labor tickets 
thus issued are not written evidences of indebted- 
Tiess binding on the alleged debtor, and the indebt- 
edness of the planter must be proven by competent 
evidence. Dalcour v. McCan, 8. C. of La., Jan. 5, 
1885. 


81. PracTiceE.—As to Manner of Delivering Ver- 
dict.—A verdict may be reduced to writing and 
signed by the jury, or it may be delivered ore tenus 
by the foreman. Whatever may be pronounced as 
the verdict by the jury in open court, whether in 
writing or verbally, through the foreman, will be 
regarded as their verdict. Griffin v. Larned, S. C. 
Ill., Ottawa, Nov. 17, 1884. 


32. . Jury may Control Verdict even after 
Making and Sealing Same.—A jury by direction 
of the court, made and sealed up a verdict in writ- 
ing signed by eleven of their number, assessing 
the plaintiff’s damages at fourteen hundred and 











sixty-seven—and eighty-eight cents, leaving out 
the words dollars, delivered the same to the clerk 
of the court and separated forthe night. Next 
morning the clerk read the verdict publicly as it 
should have been, making the damage $1,467.88, 
and asked the jury if that was their verdict, and 
the foreman said it was and they were discharged: 
Held, that verdict as read in open court was the 
only verdict in the case, and that it was immate- 
rial what was the form of the one written out by 
the jury. Ibid. 


33. PRACTICE IN UNITED STATES CouRTs.— Taking 
Depositionsin Common Law Actions.—The right 

* totake testimony by depositions in common-law 
causes pending in the Federal courts depends 
upon the statutes of the United States, and not the 
statutes of the States in which such courts are 
held; but when such right does exist under the 
United States statutes as to the mere mode of pro- 
curing the deposition, the parties may follow, at 
their election, either the provisions of the State law 
or the act of Congress.— McLennan v. Kansas 
City, etc. R. Co., U.S. Cir. Ct., S. D. Iowa, Sept. 
Term, 1884; 22 Fed. Rep. 198. 


34. PROBATE COURT.—Jurisdiction—Occupation of 


Succession Property.—The powers of a probate, 
court over property claimed as belonging to a suc- 
cession under administration are purely jurisdic- 
tional in their character. They do not authorize 
the judge, on his own motion, to deal directly 
with the property. He can neither make nor re- 
voke titles or leases of his own accord. His pow- 
ers must be set in motion by a proper litigant in 
due form of proceeding; and when they affect the 
adverse rights or possession of third persons not 
connected with the succession, the ordinary action 
by petition and citation must be resorted to. Even 
a trespasser is protected in his possession until his 
trespass is established by due proof at the demand 
of one who shows some better right in himself in 
a proper suit. He cannot be ousted on a proceed- 
ing by rule—still less by an ex parte order of the 
court. Succession of Townsend, S. C. of La., 
Jan. 5, 1885. 


35. RAILWAY NEGLIGENCE—Master and Servant— 
Employee Injured while under Car Repairing it — 
Where a railroad company calls upon an employee 
to go under a car ona side track, on which other 
cars are liable to be moved or switched, to repair 
such car, it is its duty to provide him witha red 
flag asa danger signal; but if the employee is an 
old railroad man, and fully aware of the danger, 
and has continued for months to perform such du- 
ties, and neglected to demand and procure a flag, 
he may be considered as having waived his right to 
recover for any injury received in consequence of 
such neglect. O’Rorke v. Union Pac. R. Co., U. 
8. Cir. Ct., D. Colo., 1884; 22 Fed. Rep. 189. 


36. SALES OF PERSONALTY.—To Insolvent Debtor 
Carrying on Business as their Agent.—Attach- 
ment by Creditors of Agent.—H. while running a 
grocery store failed; the defendants bid off his 
goods, set him up in the same place, in the same bus- 
iness, as their agent, and usually approved and as- 
sumed payment of his orders for new goods; but, 
in the hurry attending this transaction, did not as- 
sume payment. By the terms of the contract, by 
which H. was made agent, he could order such 
goods as he needed; but his orders were to be first 
submitted to, and approved by, some one of the 
defendants; and this was known to the plaintiffs’ 
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agent making the sale.> The plaintiffs made their 
charge to the defendants, intended to sell to them, 
and H. intended to buy for them, and not for him- 
self. The goods, were shipped to H., not as agent, 
and were attached before coming to his possession 
by one of his creditors; and thereupon the defend- 
ants claimed to be the owners. Held, in an action 
for the price of the goods. that defendants were 
liable; and that the rule as to afchange of posses- 
sion didnot apply..», Brooks y. Fletcher, 8. C. Vt., 
Feb. Term, 1884; 56 Vt. 624 (adv. sheets.) 


37. SpecraL Taxes.—When Lien upon Property 
Commences.—The charter,of the'city of New Haven 
provides that, upon the completion of assessments 
for public improvements by the board of compen- 
sation, the board shall make a report of its doings 
to the common council, and that, when such report 
shall have been accepted and recorded, such as- 
sessments shall be deemed to have been made; and 
that all assessments of benefits shall remain a lien 
on the property especially benefited, but that such 
lien shall not continue to exist more than sixty 
days after such assessment shall have become pay- 
able, unless a certificate of it is lodged with the 
town clerk. Held, that the lien upon the property 
began when the assessment was accepted by the 
common council and recorded, and not when the 
improvement was ordered. Dann v. Woodruff, 8S. 
C. Conn., 1884; 51 Conn.; 18 Repr. 780. 


38. TAXATION. — EXEMPTION. — MANUFACTURE.— 
Property used for rice-milling purposes is not ex- 
empt from taxation under the provision of the 
Louisiana Constitution which exempt manufac- 
turers of “flour.”” The refuse article sold under 
the name of “rice flour” chiefly for manufacturing 
purposes, though sometimes as feed, which is an 
unavoidable incident to the process of decorticat- 
ing and polishing rice (the object of the business of 
“rice-milling”’) is not “flour”? within the meaning 
of the constitution. Martin v. Thibaut, S.C. of 
La., Jan. 5, 1885. 


39. TAXATION.—Right to Cut Timber not Taxable 
as Real Estate. The right to go upon a third 
party’s land to cut and remove the wood and tim- 
ber for twelve years, and to build necessary roads 
and buildings, is not such an interest that it can be 
appraised and set in the list as real estate, the pur- 
chaser having power to remove the building. Cove 
Spring Iron Works v. Cone, 8. C. Vt., Feb. Term, 
1884; 56 Vt., 603 (adv. sheets.) 


40. TENANCY IN COMMON.—Partnership.—Liability 
of Co-Tenant for Repairs and Non-Liability for 
Improvements.—Liability under Special Contract. 
—The orator’s intestate, the defendant, and one B. 
entered into a written contract to purchase a cer- 
tain piece of land, and erect a steam saw mill there- 
on, With the requisite machinery. They were to 
hold the property jointly, share equally in the ex- 
pense, and equally in the profits “‘arising from said 
property, whether it be by sale or leasing the 
same.” They purchased the land, erected the mill 
building, and then’ made a second contract, by 
which, if any one of the parties was to more ex- 
pense in building than the others, it was to be paid 
back to him by them, and he was to have a lien on 
the interest of each as security. They 2ot agree 
upon a partnership, or partnership nam., or busi- 
ness, or capital; and neither could pledge the 
credit of the others. A bill having been brought 
for an accounting and foreclosure; Held, 1. The 





parties were tenants in common, and not partners. « 


2. A tenant injcommon can ‘compel his co-tenant 
to share in the expense of necessary repairs; but 
not permanent improvements. 3. Each could make 
repairs so far as the contract provided. 4. If one 
* has made permanent improvements, on a division, 
he should be allowed therefor so much as the same 
have enhanced the value of the property, so far as 
__it may be set,to the others. 5. The orator cannot 
be allowed for double boarding the mill, or putting 
in the tank, inspirator, platform, or new boiler; 
but unless the defendant elects to allow him to re- 
move the same, so far as they are capable of being 
removed without substantial injury to the common 
property, he should be charged with such of these 
as cannot be so removed, or such as he shall elect 
not to have removed, at sucha sum as they now 
enhance thejvalue of the common property. Nor 
can the orator be allowed for insurance. 6. The 
failure to charge on book did not conclude the right 
to have an allowance made. 7. The rent for the 
mill while occupied by the orator’s intestate should 
be such as it was worth without the improvements. 
8. Neither party should be charged with the use of 
the property, when unoccupied without the fault’ 
of either. Farrand v..Gleason, 8S. C. -Vt., Jan. 
Term, 1884; 56 Vt., 633 (adv. sheets.) .~.~ §RRR 


26D 


4 . WILLINTERPRETED.— Bequest for Children held 
Absolute and not in Trust for Support and Main- 
tenance.—A testator by will gave his three eldest 
children a specific legacy absolutely, and other 
legacies to his three younger children to be held in 
trust by his executor for their support and main- 
tenance. By a codicil executed the same day he 
gave other sums to his six children to be equally 
divided between them, “in addition to the sum be- 
fore bequeathed to them.” J/e/d, that the three 
younger children, as well as the older, took the 
second legacy absolutely, and not in trust for their 
support or maintenance. Brown v. Brown, 8. C., 
Mass., Sept. 5, 1884; 18 Repr. 792. 








CORRESPONDENCE. 


WANTS ONE GOOD OFFICER WITH THE EN- 
GLISH JUDGES. 
Editor Central Law Journal: 

Isuppose you have not much influence with your 
brethren across the water. If you have any, please 
exercise it in the interest of the profession, by inducing 
the English Court of Appeal to appoint one judge to 
deliver the opinion of the court. It is an intolerable 
nuisance, after one judge has exhausted the case, to 
have another take it up, and go over all the points the 
first has made, and add a word or two by way of illus- 
tration, and agree with the first. It gets worse and 
worse when athird and fourth go through this same 
formula. We have to pay for these tantalogical re- 
ports. Our periodicals follow suit in this stupidity. 
They usually publish the opinions of all the judges, 
which are generally as much alike as two peas. Life is 
too short to read all this matter. Books are too ex- 
pensive. We suffer enough from our own courts. I 
beg the English judges to reform it altogether. 

LAWYER. 

REMARKS.—We would tender to our learned corres- 
pondent our friendly offices as a mediator between 
him andthe English judges, if we thought it would do 
much present good. We are not willing to admit that 
we have no influence with that venerable body of men. 








120 THE CENTRAL LAW JOURNAL. 








On the contrary, we flatter ourselves that we have al- 
ready placed ourselves on an‘excellent footing with 
several of them,—especially with Lord Coleridge and 
Mr. Justice Manisty. We are the only journal that 
publishes their decisions to any considerable extent on 
this side the water, and when they make a bad break, 
as Mr. Justice Manisty did in setting aside that verdict 
in the Adams-Coleridge suit, we defend them against 
the attacks of their own journals, lay and legal. All 
this they know and appreciate. We expect soon to 
become the recognized American organ of the English 
bench. But as to securing the much needed reform 
for which our correspondent yearns, we fear we shall 
not succeed. Those learned judges are very conserva- 
tive, you know. It took-them some two years to find out 
the whence of a draught of air in the law courts build- 
ing, which brought constant sneezes to the judicial 
nose. Searches were made again and again, like the 
annual searches under the Parliament house for Guy 
Fawkes’ barrels of gunpowder; when, lo and behold, 
it was an open window in the very rear of the judicial 
seat! After mature deliberation, said window has 
been (officially) closed. Thus, the learned judges of 
her Majesty’s courts proceed with deliberation. They 
hear (and feel) before they decide, you.know. Where- 
fore we shall not be too vigorous in thrusting forward 
our friendly advice to them, touching their manner of 
giving their judgments. It might impair our growing 
influence with them. We shall “goslow,” and temper 
the wind to the shorn lamb, as it were.—ED. 








QUERIES AND ANSWERS. 





[Correspondents are requested to draw up their answers in 

the form in which we print them, and not in the form of letters 

o the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

Query No. 1.—[20 C. L. J. 38.] “A owns a hive of 
bees. The bees swarm and light in a hollow tree, 
standing on B’s land, where they make honey. When 
A goes to get the honey, B forbids him taking it. 
Whose honey is it?” 


Answer.—Animals of a wild nature and unreclaimed 
are not subjects of absolute property, but when cap- 
tured and reduced into actual possession, they become 
the property of the captor. 2 Black. Comm. 393. Bees 
are of a wild nature, but when reclaimed and hived 
they become the property of the possessor. 
Gillet v. Mason, 7 John. 16. A is the law- 
ful owner of the bees; his title in them, 
remains as long as he is able to identify them. 2 Black. 
Comm. 393; Goff v. Kilts, 15 Wend. 550. Ais as much 
the owner of the honey, as he would be of a brood 
of chickens hatched by a hen belonging to him, though 
on the land of another, and he can maintain an action 
against B, should he destroy the bees or take the 
honey. Goff v. Kilts, 15 Wend. 550. 


Middletown, N. Y. BERT. MAPES. 
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t- BREWER AND LAUBSCHER’S OHIO CORPORA- 
TIONS.*—This is a compilation of the provisions 
of the Constitution of Ohio, and of the Revised 
Statutes of that State, relating to corporations 
other than municipal; to which is appended one 
hundred and six forms, which have been carefully 
drawn by the editors. The book contains in all 
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about 400 octavo pages, long primer. Corporate 
interests are becoming so extensive, that it is not 
a matter of surprise that a demand for legal 
works of this kind should exist, especially in the 
larger States. The statutory provisions embraced 
in this work are extensively annotated by refer- 
ence to judicial decisions. It has a good index. 
which is followed by a catalogue of the publica- 
tions of Messrs. Robert Clarke & Co., its publish- 
ers. 

*Ohio Corporations other than as municipal, as au- 
thorized by the Old and New Constitutions, and regu- 
lated by Statute, with Notes of Decisions and a Complete 
Manual of Forms for Organizing and Managing all 
Kinds of Companies and Associations. By A. T. Brewer 
and G. *. Laubscher, of the Cleveland Bar, Cincinnati; 
Robert Clarke & Co., 1884. 








JETSAM AND FLOTSAM. 


DECEASED LAWYERS.—D. Rand, one of the best 
known lawyers in northern New Hampshire, died 
January 15th, at his home in Lisbon, N. H., aged sixty- 
three. He has been Associate Justice of the Circuit 
Court since the year 1874. 


PREPARED FOR WaAk.—When Mrs. Gaines appeared 
in court, her husband, the gallant general, always sat 
by her side in full uniform, with sword and belt. If 
any wrangle occurred in the progress of a suit, he 
never failed to remind counsel that he accepted the 
full responsibility for all the lady or her lawyers might 
say or do. 


CORPORATIONS “FOR ANY LAWFUL PURPOSE.—The 
Missouri statute allows corporations to be organized 
for any lawful purpose. A similar statute exists in 
Colorado. In his message, Gov. Martin of Kansas 
recommends that asimilar law be enacted in that 
State. Hesays: “Almost every legislature amends 
previous acts defining the purposes for which corpor- 
ations may be formed, so as to embrace new classes of 
enterprises. It would be well to provide, once for all, 
as in Colorado, that corporations may be formed ‘for 
any lawful purpose.” 


CONSTITUTIONALITY OF NEW ENGLAND “OVER- 
FLOW Acts.”—The United States Supreme Court has 
rendered a decision in the case of Head v. The Amos- 
keag Manufacturing Company, known as the overflow 
case, sustaining the decision of the lower court} The 
question at issue was whether the New Hampshire 
‘flowage act of 1868 is in conflict with the provisions of 
‘the fourteenth amendment to the United States Con- 
istitution. The highest court of New Hampshire held 
(that such legislation is constitutional and valid and the 
\United States Supreme Court sustains this position. 
The decision is one of great importance in and out of 
New England. It determines the constitutionality of 
ithe *“Mill Acts” in force in most of the States, ‘by 
‘which land is condemned to dam streams for water 
power. This feature of the right of eminent domain 
has been maintained in all the States save Vermont, 
{Michigan, Alabama and Georgia. It was brought in 
iquestion in the Supreme Court on the ground that it is 
ontrary to the fourteenth amendment to the Constitu- 
ion in that it deprives citizens of their property with- 
out due process of law, and under the changed meth- 
ods of to-day the use of water in driving mills of pri- 
\ vate parties is not an imperative and public necessity. 








